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1. ASTUDY ON IDEA-EXPRESSION DICHOTOMY: A CRITICAL ANALYSIS 
OF ANIL GUPTA VS. KUNAL DAS GUPTA CASE 


Ms. Mursalin. A 
Assistant Professor, Crescent School of Law 
B.S.Abdur Rahman Crescent Institute of Science and Technology, Vandalur. 


Introduction: 

A defining feature of any system of property rights is the grant of control over the 
property to the owner. Intellectual property rights are also coming within the ambit of property 
rights. The famous theory states that the intellectual property is the outcome of human intellect. 
Even though this theory generally mentions all kinds of IP, it suits well to the copyright. 
Because copyright is one of the major part in Intellectual Property Rights (IPRs). All the subject 
matter of the copyrights is based on the ideas or some information. Information is both inputs 
i.e. idea and output i.e. expression. The law only protects the output not the input. In term of 
copyright, it only protects author’s expression in that work not the idea. But the creator allowed 
to use the ideas in public domain. Because without access the information or idea in public 
domain no creations can be done. 

Historical Perspective of Copyright: 

Copyright is a legal term describing the rights given to creators for their literary and 
artistic works. Copyright may apply to a wide range of creative, intellectual, or artistic forms, 
or works. The important thing under the Copyright is it does not cover ideas and information 
themselves, only the form or manner in which they are expressed.' The famous author defined 
“an artistic, literary or musical work is the brainchild of its author, the fruit for his labour, and 
so, considered to be his property”. 

The copyright law in India is on close parallels with the history of British copyright 
law. The history of copyright law in India can be traced to 1847 by an enactment during the 
East India Company’s regime. The first brush of India with copyright law happened in 1847 
through an enactment during the East India Company’s regime. 

In 1914, the Indian legislature enacted a new Copyright Act which extended most 
portions of the UK Copyright Act, 1911 to India. The 1914 Act continued till the 1957 Act was 
brought into force. Later, the 1957 Act was amended many times to bring in sweeping changes 
to the Act. Throughout its history, as already noted, copyright law has been closely linked to 
developments in technology. It was only after the introduction of printing that any serious 
question as to the copyright in literary works could be expected to arise. 

Nature of Copyright: 

A “copyright work” means any such work in which copyright subsists. Literary, 
dramatic, musical and artistic works must comply with the criterion of originality in order to 
be protected. In UK law, “original” means that the work must originate from its author and 
must not be copied from another work.’ It does not mean that the work must be the expression 
of original or inventive thoughts; the originality required relates to the expression of the 


' Simon, Stokes,. “Art and copyright”, Hart Publishing. 2001, p. 48-49. 
2 University of London Press Ltd. v. University Tutorial Press Ltd [1916] 2 Ch. 601 at 608. 
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thought. The standard of originality is low and depends on the author having expended 
sufficient independent skill, labour and judgment of justify copyright protection for the result. 
Copyright is a property right, but copyright law is concerned, in essence, with the negative 
right of preventing the copying of material.* It is not concerned with the reproduction of ideas, 
but with the reproduction of the form in which ideas are expressed. Ideas, it has always been 
admitted... are free as air”. The position is that, if the idea embodied in the plaintiff’s work is 
sufficiently general, the mere taking of that idea will not infringe. If, however, the idea is 
worked out in some detail in the plaintiff’s work and the defendant reproduces the expression 
of that idea, then there may be an infringement.° In such a case, it is not the idea which has 
been copied but its detailed expression. This fundamental and internationally recognized 
principle of copyright law has in recent times been given express recognition in the TRIPs 
Agreement and in the WIPO Copyright Treaty (WCT), both of which provide that “Copyright 
protection extends to expressions and not to ideas, procedures, methods of operation or 
mathematical concepts as such”.° 

In every copyrighted material there is presence of some creativeness. If the state 
provides protection to the authors on their creative works, then they will be encouraged and 
come forward to produce more creative works for the society. “The greater the protection, the 
greater the reward; the greater the reward, the greater the incentive to create new works; and 
the greater the incentive to create new works, the greater the number of new works created”’.’ 
But, the question is what should be the amount of creativity in a material to be copyrighted. In 
order to determine the amount of creativity in a work for a copyright protection the US and 
Indian Supreme Courts established the tests in many cases. Even, there are many creative works 
which cannot be protected under copyright because those works may be against the morality 
or does not come under the preview of copyrightable subject matter. 

Doctrine of Sweat of Brow: 

Under this sweat of the brow doctrine copyright can be given to the work merely 
because of the author spent time, money or used his skill or effort in order to produce that work. 
“Sweat of the brow” is a doctrine which protects factual compilations. This sweat of the brow 
doctrine was formulated by Court in one of the famous cases,® while determining whether a 
work was original or not. Question papers were the subject matter of the case. The Court gives 
importance to the author’s effort which had been put in to the work to create even though the 
aesthetic content of the work, or its artistic appeal was irrelevant. So, it’s clear that the 
underlying notion was that copyright was a reward for the hard work. ? The classic formulation 
of the doctrine appeared in one case where the Court has stated that:!° 


3 Kelly v Morris (1865-66) L.R. 1 Eq. 697; Karo Step [1977] R.P.C. 255 at 273. 

4 George Hensher Ltd v Restawhile Upholstery (Lancs.) Ltd [1976] A.C. 64; [1974] F.S.R. 173 at 98; 
> See IBCOS Computers Ltd v Barclays Mercantile Highland Finance Ltd [1994] F.S.R. 275. 

® TRIPs Agreement Art.9(2); WIPR COPYRIGHT TREATY - Art. 2. 


T Prof. (Dr.) Tabrez Ahmad & Ankur Mishra, ‘Creativity and Copyright: U.S. and Indian Perspective’, available 
at: http://ssrn.com/abstract=1909168 visited on 10th Feb 2024. 

8 University of London Press Ltd. v. University Tutorial Press Ltd., (1916) 2 Ch 601. 

° Dr. Elizabeth Verkey, “/ntellectual Property Law and Practice’’,| st Ed., Eastern Book Company Ltd., 
Lucknow 2015, p. 43. 

10 Jewelers Circular Publishing Co. v. Keystone Publishing Co., 281 F 83 (24 Cir 1922). 
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“The right to copyright a book upon which one has expended labor in its preparation 
does not depend upon whether the materials which he has collected consist or not of 
matters which are publici juris, or whether such materials show literary skill or 
originality, either in thought or in language, or anything more than industrious 
collection. The man who goes through the streets of a town and puts down the names of 
each of the inhabitants, with their occupations and their street number, acquires 
material of which he is the author”."! 

Under this sweat of brow concept even though there was no creativity, it is original in 
the sense that it was not copied from another person’s work. So, the protection may be given 
to the labour invested in that work. But, according to the creativity concept, there will be no 
originality without creativity. That is where the concept of Modicum of creativity concept was 
formulated. Only labour is not sufficient to made the work copyrightable, at least minimum 
amount of creativity is a must for a standard originality. 

The high level of creativity is not necessary but there must be some creativity. This 
contention was proved in one case where the Judge Judson J. stated that merely on the basis of 
“automatic or mechanical” arrangements of pre-existing material would not give rise to 
copyright protection: here the work was author’s independent creation. He did not copy it from 
any source. It embodied features that were common knowledge in the business, but it was more 
than an automatic or mechanical arrangement of these features. So, the author can draw and he 
did produce out of his own mind and with his own skill an independent work. Finally, the court 
concludes copyright exists in that work.!” It’s clear that according to this concept of creativity, 
originality is the basic requirement for the copyright, even in case of compilation also. In order 
to have originality, the author should use some level of creativity or “modicum of creativity”. 
In India there is no case till now which had emphasized on the aspects of requirement of 
creativity, the only thing which is looked by the Indian courts are the requirement of originality 
and the expression of the original ideas. From this contention its clear the court will look up on 
the expression of the ideas but what will happen when the idea and expression was merged. 
Conceptual understanding of Idea — Expression dichotomy: 

A very prevalent area of discussion in the field of Copyright has been the idea 
expression dichotomy. This principle, sometimes described as having constitutional origins, 
was developed in the common law, and has now been accepted worldwide. The “idea- 
expression” dichotomy is an American term, while in Europe the same concept is expressed in 
other ways, such as: copyright only protects form, not content, or, copyright protects only the 
subjective elements of a work, and not the objective elements. The doctrine enunciates that an 
idea is not protected under the law but the expression of the idea is protected. According to 
Goldstein,'*in defining protectable expressions, courts will neither draw the line so narrowly 
that the authors will have no incentive to produce original works, nor will they draw it so 
broadly that future authors are stopped from using those ideas for building their works. Still, it 
is not easy to draw the demarcating line. 


! Supra n.9, at p. 44. 

"2 Kilvington Bros. Ltd. v. Goldberg et al., (1957), 8 D.L.R. (2d) 768 at 770. 

‘3 Paul Goldstein is the author of an influential five-volume treatise on U.S. copyright law and a one-volume 
treatise on international copyright law. 
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There are also cases where there is a merger of idea and expression. Sometimes, in 
situation where there is no alternative method by which the same idea could be expressed, it 
could be said that there is merger of idea and expression, it could be said that there is merger 
of idea and expression. In such situations the work as a whole becomes un-protectable. Because 
of while protecting the “expression” in such circumstances would confer monopoly of the 
“idea” itself.'4 It gives monopoly to the copyright holder only relating to the expression part 
and not to the idea part. The reason behind this content is may similar or identical ideas can 
arise in the minds of many people and conferring protection to an idea will in effect curtail the 
freedom to think. 

Sometime the merger of idea and expression may take place. The merger doctrine is a 
variation or application of the idea-expression dichotomy, when the idea and the expression of 
the idea are inseparable or in other words, if there is only one way to express or depict an idea, 
then no one may or is allowed to claim a copyright in that single manner of expression or 
depiction. Because, it would evict everyone else from the right to express or depict that idea. 
In many cases the Courts may try to define the Merger Doctrine. The Delhi High Court in one 
case explained the doctrine of merger in following words:!> 

“In the realm of copyright law, the doctrine of merger postulates that were the idea and 

expression are inextricably connected, it would not possible to distinguish between two. 

In other words, the expression should be such that it is the idea, and vice-versa, 

resulting in an inseparable merger of the two. Applying this doctrine courts have 

refused to protect through copyright the expression of an idea, which can be expressed 
only in a very limited manner, because doing so would confer monopoly on the ides 
itself”’!° 

The idea-expression dichotomy is a crucial means whereby copyright law limits the 
scope of the author’s entitlement in light of the public domain. The doctrine provides that an 
author’s ideas, no matter how novel, are not subject to copyright protection. A recent view, On 
the contrary, holds that copyright law protects expression and not idea, the courts are free to 
grant protection to borderline categories of works that combine elements of idea and expression 
since, after all, it is only the expressive elements that are protected. Understood in its historical 
development and context, the role of the idea-expression dichotomy in copyright law is not a 
limiting one, but an expansive one. 

The idea expression dichotomy in the Indian law has not been specifically stated but 
has developed through the case laws. In the case of R.G. Anand,'’ the Supreme Court had held 
that there can be no copyright in an idea, subject matter, themes, plots or historical or legendary 
facts and violation of the copyright in such cases is confined to the form, manner and 
arrangement and expression of the idea by the author of the copyright work.'® But the law 


4 N.S. Gopalakrishnan & T.G. Agitha, “Principles of Intellectual Property”, 2™ Ed., Eastern Book company, 
Lucknow, 2014, p.26. 

5 Mattel, Inc. and Ors .v .JayantAgarwalla and others, 2008 (38) PTC 416 (Del). 

° Doctrine of Merger and Copyright Law, available at: https://www.bananaip.com/ip-news-center/doctrine-of- 
merger-and-copyright-law/ accessed on 07.01.2024. 

7 R.G. Anand v Deluxe Film, AIR 1978 SC 1613. 

8 Dr. V. K. Ahuja., “Law of Copyright and Neighbouring Rights: National and International Perspectives”, 2™ 
Ed., LexisNexis 2015, p. 25. 
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allows authors or creators to develop on the same idea or plot. While determining whether the 
defendant has infringed the plaintiff's copyright the following propositions has emerged: 

1. There can be no copyright in an idea, subject-matter, themes, plots or historical or legendary 
facts and violation of the copyright in such cases is confined to the form, manner and 
arrangement and expression of the idea by the author of the copyrighted work. 

2. Where the same idea is being developed in a different manner, it is manifest that the source 
being common, similarities are bound to occur. In such a case the courts should determine 
whether or not the similarities are on fundamental or substantial aspects of the mode of 
expression adopted in the copyrighted work. If the defendant’s work is nothing but a literal 
imitation of the copyrighted work with some variations here and there it would amount to 
violation of the copyright. In other words, in order to be actionable, the copy must be a 
substantial and material one which at once leads to the conclusion that the defendant is guilty 
of an act of piracy. 

3. One of the surest and the safest test to determine whether or not there has been a violation 
of copyright is to see if the reader, spectator or the viewer after having read or seen both the 
works is clearly of the opinion and gets an unmistakable impression that the subsequent work 
appears to be a copy of the original. 

4. Where the theme is the same but is presented and treated differently so that the subsequent 
work becomes a completely new work, no question of violation of copyright arises. 

5. Where however apart from the similarities appearing in the two works there are also material 
and broad dissimilarities which negative the intention to copy the original and the coincidences 
appearing in the two works are clearly incidental, no infringement of the copyright comes into 
existence. 

6. As a violation of copyright amounts to an act of piracy it must be proved by clear and cogent 
evidence after applying the various tests laid down by the case law discussed above. 

7. Where however the question is of the violation of the copyright of the stage play by a film 
producer or a director the task of the plaintiff becomes more difficult to prove piracy. It is 
manifest that unlike a stage play a film has a much broader perspective, wider field and a bigger 
background where the defendants can by introducing a variety of incidents give a colour and 
complexion different from the manner in which the copyrighted work has expressed the idea. 

Even so, if the viewer after seeing the film gets a totality of impression that the film is 
by and large a copy of the original play, violation of the copyright may be said be proved. 
From the above contention it’s clear that this idea-expression dichotomy doctrine is mainly 
based on the premise that, “ideas” that are the fruit of an author’s labour goes into the public 
domain, while only the author’s particular expression remains in his control. 

A Judicial Approach in Anil Gupta Case: 

Copyright does not preclude others from using the ideas or information revealed by the 
author’s work. It enables him to prevent others from reproducing his individual expression 
without his consent. In the year of 1996, in Anil Gupta case,”’ the plaintiff conceived the idea 
of producing a reality television programme containing the process of match making to the 
point of actual spouse selection on in which real everyday ordinary persons would participate 


'I N.S. Gopalakrishnan & T.G. Agitha, “Principles of Intellectual Property”, 2™ Ed., Eastern Book company, 
Lucknow, 2014, p.30. 
20 Anil Gupta and Anr. Vs. Kunal Das Gupta and Ors., 2002 (25) PTC 1. 
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before a TV audience. The plaintiff decided to name the concept “Swayamvar” and filed an 
application for registration of aforesaid concept titled “Swayamvar” in 1997 as a literary work. 
The work was registered and a certificate was issued in favour of plaintiffs. 

Later, the plaintiff disclosed this concept to defendant by given one page concept note 
of Swayamvar to the defendant. The defendant gave an enthusiastic response to the idea of 
Swayamvar and also, he asked plaintiff to give more information about that programme. After 
some point of time the plaintiff saw an article which was nearly replicate the plaintiff’s 
Swayamvar programme,”! but launching in the name of “Shubh Vivah”. When the plaintiff sent 
the notice to the defendant, he replied that what they are making was not a copy of Swayamvar. 
Later, the infringement suit was filed, where the learned senior counsel for the defendants has 
contended that the concept of Swayamvar was in public domain. Therefore, the plaintiff cannot 
be allowed to monopolise the concept which is in public domain. The Court was deciding Can 
there be a copyright in an idea, subject matter, themes, and plots which existed in the public 
domain? 

The Court has stated that an idea per se has no copyright. But if the idea is developed 
into a concept fledged with adequate details, then the same is capable of registration under the 
Copyright Act. The novelty and innovation of the concept of the plaintiff resides in combing of 
a reality TV show with a subject like match making for the purpose of marriage. Therefore, the 
court has restrained the defendants and their agents from transmitting or enabling the 
transmission by television of the programme entitled ‘ShubhVivah’. Now the question is 
whether the court has applied the ratio of R.G. Anand Case, for to identify the expression and 
separate it from the idea so as to ensure that idea is not protected while protecting the expression 
of idea in a right manner. 

Conclusion: 

The concept of Swayamvar has been taken from the public domain. Public domain is 
the place where all the basic ideas, concept, information are stored. Apart from that all those 
expired woks, non-protectable works, dedicated works also fall into public domain. All these 
information and ideas are free for all to use. No one can control or prevent the person from 
using it. Some international conventions also mention about the public domain. Many authors 
have given their views about public domain by stating that public domain is not the place for 
keep the non-protectable works, it is the place where the basic ideas of the creative materials 
are stored. So, the creator may use this information as a tool to create more works. But nobody 
is allowed to make the claim over the idea in public domain. By made a study on this public 
domain concept, the researcher cleared in one view i.e. no one can control the public domain 
materials. Then how the court has granted the copyright over the Swayamvar concept. 

In the Anil Gupta’s case, if the court wants to promote more creations it should have allowed 
the defendant to telecast his reality show of “SubhVivah” or if it wants to make sure that the 
public domain materials are protected it should have stopped the plaintiff form telecasting his 
program i.e. “Swayamvar’’. Because it given a monopoly right over the Swayamvar concept 
itself. The judiciary should give more clear view about protectable subject matter when the 
work is made particularly based on the public domain materials and the court should draw the 
clear line between idea and expression in order to make sure the copyright law only protecting 


71 An article in the financial Express, Mumbai Edition, dated 18.7.2001 titled “Camera, Lights, Shehnai!... SONY 
TV to play Matchmaker”. 
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the expression. It is a duty of the judiciary to ensure that the public domain materials are free 
to access and use by anyone. 


2. THE ROLE OF GOVERNMENT POLICIES AND ENTREPRENEURIAL 
DEVELOPMENT 


Dr. R. Velanganni. MBA, M. Com, M.Phil, PhD 
Assistant Professor 
B. S. Abdur Rahman Crescent Institute of Science and Technology, Vandalur, 
Chennai-600048. Velangannijose785 16 @ gmail.com 


Abstract: 

The purpose of this research goal is to analyze and look into how government policies 
impact entrepreneurship's growth and how that growth impacts the economy. The research 
builds on earlier studies into the role of government policy in entrepreneurship, economic 
development, and entrepreneurial activity. because entrepreneurship is a part of the economic 
growth strategy that many countries adopt to get macroeconomic advantages. Entrepreneurs 
and professionals can utilize the framework as a starting point to delve deeper into 
entrepreneurship policies and practices. Scholars can easily understand the framework's 
definitions of entrepreneurship, government policy, and economic development aspects, along 
with the proposed relationships between them. Using the paradigm, practitioners may 
understand how government policies impact growth. 

Key words: Entrepreneurial Development, Government Policies, Economic Development, 
Entrepreneurship, Economic Growth Strategy. 
Introduction 

Small-scale firms are started by newly arrived entrepreneurs. The business could be a 
manufacturing facility or a service provider. In the case of a service business, working capital 
requirements may be relatively large and fixed investment requirements are often modest, but 
for a production unit, both working capital and fixed investment requirements are significant. 
Operating a small business successfully involves several hurdles given its constraints in terms 
of resources, technology adopted, market reach, talent level, and quality of service or product 
offered, among other things. Small businesses benefit from quick decision-making, low 
manufacturing costs, minimal investment costs per job produced, etc. Since they form the 
foundation of the economy, they need all of the government's assistance. 

The production of the small-scale industrial (SSI) sector accounts for roughly 45% of 
all exports from India, whether they are direct or indirect, and 40% of the gross industrial value- 
added. A key driver of social change, entrepreneurship enables people to look for opportunities 
where others perceive impassable obstacles. The entrepreneurs use their unique and creative 
ideas to accomplish their objectives and contribute to the improvement of the environment in 
their respective fields of competence. The government offers a variety of financing schemes to 
help young entrepreneurs who are preparing to launch their businesses and small businesses 
that are expanding realize their goals. Even though they are aware that government support is 
available, some businesses are reluctant to accept it. This could be because they are already 
financially stable and are capable of managing their resources independently. However, with 
all of the expansion taking place and the risk associated with starting new businesses, 
entrepreneurs must to consider the possibility of receiving government assistance and should 
act without delay. Whether at the federal or state level, the government will promptly furnish 
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the necessary funding through grants to the entrepreneurs so that they can successfully establish 
their businesses. 
Objectives: 
To Analyze the significance of central government incentives for setting up businesses 
in underdeveloped areas. 
¢ To study an understanding of the ideas of entrepreneurship development. 
* To Identify the protective and promotional measures for the expansion of SSI. 
* To Analyze the different financial firms that offer loans to support a company's expansion. 


Literature Review 

It has been established that entrepreneurship is a very vital ingredient for job creation as 
well as economic development as the success of income generation for the major group of 
both rural and urban inhabitants without recognized paid job highly depends on 
entrepreneurship (Friedman B.A. 2011). The relationship between entrepreneurship and 
economic development has been studied extensively both at the local, state and federal levels 
(Minniti M. 2008). Kumar and Liu (2005) study reveal that entrepreneurial sector contribution 
to employment and GDP is on the increase. 

In the case of government support policies, it is assumed that since government is in the 
lead for entrepreneurial development, it should provide the much needed resources within its 
capability. Such resources include provision of environment conducive to business that will 
highly promote entrepreneurship. Government policy in this context is any course of action 
which aims at regulating and improving the conditions of SMEs in terms of supportive, 
implementation and funding policies by the government. Based on this definition, government 
policy as it relates to entrepreneurial practice is targeted at encouraging entrepreneurship by 
making a favorable environment for the entrepreneurs. This, it does through enactment of 
guidelines that will regulate entrepreneurial activity generally for the reason that 
entrepreneurship is the bedrock of a nation’s path to industrialization. Furthermore, 
government needs to enact policies that would be user friendly to the entrepreneurs. Pals.S. 
(2006) argued that there is a need for government policies as they relate to entrepreneurship 
to be successfully implemented irrespective of whichadministration is in power in order to 
achieve the goals of the guideline which often times is always lacking. 

Government of most countries especially developing countries have in the past invested 
so much efforts and resources in establishing policies intended to uplift entrepreneurship (Oni 
and Daniya 2012). Cases in point are in China, Brazil, Saudi Arabia, Malaysia and Nigeria 
(World Bank 2010). The Chinese government has made concerted efforts through policies 
and resources on the development of high technology businesses (Cullan, Calitz and Chandler 
2014). The Brazilian entrepreneurship movement has established very fast as a result of 
government policies geared towards developing the low-tech businesses as well as high 
technological oriented firms (Etzkowitz. H. 2002). 

Methodology: 

A qualitative method using Focused Group Discussions (FGD’s) was conducted 
among 50 young aspiring entrepreneurs receiving Entrepreneurship Training at Chennai. 
Entrepreneurship Development Institute, State’s premier entrepreneurship development 
institute, in the age group of 17-25 years. The information was obtained into a specific theme 
which included -Role of Government in Entrepreneurship Developmentl. The researcher 
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approached to seek permission for conducting the discussion. Five (5) rounds of discussion 
were conducted with the aspiring entrepreneurs within thepremises of Chennai. 

Policies of the Central Government: 

Reservation Price and Purchase Preference Policy: 

The Ministry of Steel has released a standard policy for manufacturing steel products, 
which is outlined in Notification No. 414(E)/415(E) Dated 12/3/2012. 

Other policies include: Reservation of items, licencing, trade policy, labour policies, 
foreign investment regulations, approval of foreign direct investment, and NRI investment 
approval. 

Industrial Policies: Policy for Tiny Sector, Cottage & Village Industries, Handicrafts, 
Khadi & Handlooms; Priority Sector; North Eastern Policy; Women Entrepreneurs; and 
Development of Backward Areas. 

Finance & Funding: 

Credit Policy; Taxation-Excise Duty; Modernization & Training; Quality Standard 
Policy Energy and the Environment, Pollution Prevention Techniques, Environmental 
Management. The government offers a great deal of assistance to business owners, whether 
they are already established or not. Businesses situated in areas of India with low employment 
and growth are eligible for grants and incentives from the federal and state governments. A 
large number of the sector-specific incentives are offered by the relevant ministry. 

Benefits the Central Government Offers to Companies Establishing in Rural Areas: 

Numerous perks and incentives are provided by the central government of India as well 
as several state governments to support the growth of rural entrepreneurship and the 
fundamental manufacturing industries. Some of the incentives are funded in part by the federal 
government and the state governments. These incentives’ primary goals are to improve 
employment prospects for the locals living in rural and underdeveloped areas as well as to 
develop these places. 

The fundamental incentives are as follows: 

Under the capital investment subsidy scheme, a 15% subsidy on the cost of the plant 
and machinery investment is provided. 

Transport subsidies to encourage industry in hard-to-reach places, such as isolated 
mountainous regions. There is a 50-90% transportation cost subsidy available under this 
programme. In certain places, 3.5% interest-relief subsidy is further offered to newly 
constructed industrial facilities. 

However, due to the governmental regulations that had to be met, establishing an 
industry in India was not a simple undertaking in the past. The federal and state governments 
have worked to make some improvements. 

Government Finance Institutions to Offer Loans for India's Industrial Startups: 

The financial sector in India is crucial to the country's overall prosperity. The Indian 
government has established a valuable network of financial institutions in the country to ensure 
a sufficient supply of credit to all sectors of the Indian economy. These financial institutions 
(FIs) can be divided into State level institutions and all India institutions based on the 
geographic scope of their operations. Financial institutions (FIs) offer long- and medium-term 
loans and advances at relatively reasonable interest rates on a nationwide scale. 
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Their primary responsibilities include guaranteeing loans and deferring payments, 
underwriting public share and debenture issuance, and more. Conversely, State level 
institutions provide the same kind of financial assistance as national level institutions and are 
essentially connected to the growth of medium and small size institutions. 

The two primary national financial organizations that lend money to business owners are 
as follows: 

e Industrial Development Bank of India (IDBI): Industrial Development Bank of India 
aims to create a principal institution for long term finance, to provide administrative 
and technical support to the industries, to coordinate the institutions which are working 
in this field for planned development of industrial sector and to conduct research and 
development activities for the benefit of industrial sector. 

e Industrial Finance Corporation of India (IFCI): The government established The 
Industrial Finance Corporation of India (IFCI) on July 1, 1948, as the first Development 
Financial Institution in India to deal with the long-term finance needs of the industrial 
sector. The newly-established DFI were given low-cost funds through the central bank’s 
Statutory Liquidity Ratio (SLR) which in turn enabled it to give advances and loans to 
the borrowers of corporate sector at concessional rates. 

On the state level, loans as well as finance can be availed from: 

e State Financial Corporation (SFC): Under the provision of the State Financial 
Corporation Act, 1952, the SFCs are established in the various states for giving loans 
and advances to small and medium scale industries. There are 18 SFCs operating in 
seventeen different states (including the Tamil Nadu Industrial Investment Corporation 
Ltd.) and Delhi (Union Territory). The SFCs are under the direct control of the relevant 
State Government and the IDBI. The SFCs have similar functions to those of the IFCI. 
Its main functions are to provide financial assistance in the form of advances and loans, 
underwriting of new issues, subscription to shares and debentures and guarantee of 
loans. But, in reality, they have concentrated mostly on advances and loans only. There 
is a need for reorientation of their loans policy are 18 State Financial Corporations 

State Industrial Development Corporations (SIDCs): 

These organisations emerged far later than SFCs. In addition to providing funding, these 
kinds of organisations carry out a number of other tasks, such as granting industrial licences, 
setting up land, utilities, and roads, encouraging the construction of such facilities, particularly 
in underdeveloped areas, etc. Additionally, it offers term loans to entrepreneurs as a working 
capital margin. 

Government Schemes: 

Government programmes that support a state's industrial growth can be divided into 
two categories: those that provide infrastructure at discounted or concessional rates, as well as 
those that offer cash subsidies and other incentives that result in financial rewards for the 
business owner. The following are these schemes: 
¢ Subsidies and loans with enticing interest rates. 

A lower tariff for the supply of electricity. Industrial sheds or land at discounted rates for the 
establishment of small-scale industrial businesses. A range of tax breaks over a period of time. 
These could include a temporary exemption from sales tax, etc. 

Government Programmes: 
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Offering Assistance in the Acquisition of Land: Should an entrepreneur need land in 
a specific area that is appropriate for his industry, the government will notify the land owners 
that it is available for industrial use and purchase the land by paying compensation to them. 
This compensation may be less than the market price, but it will also lessen the promoter's 
effort and time in dealing with the land owners. 

Land in Industrial Area: The government develops industrial areas by supplying 
roads, drainage, power, water, telecommunication, and civic amenities, based on its policy of 
dispersing industries for uniform development of the state. This allows entrepreneurs to 
establish their industrial units in these fully developed industrial areas. Additionally, some 
industrial districts are created to house particular industries, such the software, pharmaceutical, 
and electronic sectors. These areas are furnished with the amenities needed by the industries 
they are intended to serve. The land in this particular location is priced at cost, which is 
significantly less than market value. 

Suggestions: 

1. SMEs currently receive government subsidies spread out over time. It is possible to offset 
this against the taxes owed to the government. As a result, SMEs can utilise the subsidy amount 
to pay back the bridge loan they obtained as soon as they begin operating. Additionally, this 
can be sent straight to the loan account of entrepreneur. 

2.Incorporate private sector banks to offer SMEs financing that is comparable to nationalised 
banks in terms of interest rates, duration, and debt-to-equity ratios. 

3. Plans for repaying the part of tax, such as sales tax or vat, that SMEs have to pay the 
government can be withheld up to take into account their restrictions regarding staff skill, size, 
and technology. 

4. Make the excise duty discounts available for the purchase of commercial vehicles utilised 
for staff transportation. 

5.It is necessary to raise the depreciation allowance, which is allowed to be as much as 100%, 
to 15% in order to account for the double-digit inflation component. Provide an alternative 
method of calculating depreciation that incorporates an inflation element. 

6. Establish a deadline for banks and financial institutions to process SMEs' loan applications. 
7. Establish an organisation to handle NPAs or closed industrial facilities in order to sell the 
asset and use the earnings to pay off debts. A sick unit may also be given a time limit, say three 
years, to heal, after which it is referred to an agency for disposal. Thus, unused resources are 
placed. 

8. Connect SMEs with labs and organisations like IISc, CPRI, NAL, IIMs, etc. to provide them 
access to technical assistance, new product development, and alternative strategies from 
competitive agencies for a small price. For this reason, a variety of facilities offered by the 
assisted private educational institutions may also be exploited. 

9. Increase the amount of loans to be given to priority sectors by working with the banks to 
provide enough money to support SMEs' needs. Permit reappropriation only in January to 
guarantee that monies designated for earmarks are used for the entrepreneur's financing needs. 
Conclusion: 

Economic slowdown is one of the reasons that has led to a downturn in employment 
opportunities in the country. Unemployment amongst the youth is on the rise and in this 
regard, entrepreneurship is playing a key role in creating jobs. An entrepreneur is not just 
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creating self-employment but also building a structure for small to large scale employment. 
As these enterprises grow, the employment opportunities increase. In India, many start-ups 
that started out as home-based ventures are today employers to hundreds of individuals. A 
company/entrepreneur with an innovative-idea has the power to build employment and in turn 
stimulate the economy. 

Besides employment, another area that is witnessing development by virtue of 
entrepreneurship is modernization in the regional areas or Tier II cities in the country. Due to 
financial constraints and competition in the metro cities, entrepreneurs are setting up 
industries in Tier II cities. Some State Governments like Kerala, Maharashtra, Tamil Nadu 
are offering schemes/incentives for setting up of SMEs in Tier II and II cities. The growth 
of businesses in these smaller towns is leading to several public benefits in the area like better 
transportation, health facilities, education etc thus promoting a balanced development in the 
country. This is also leading to more and more entrepreneurs setting up base in their 
hometowns due to lower costs and affordable talent driving investor attention and incubation 
centres to these cities too. 

Today, entrepreneurial driven economy is the answer to this need as it drives 
innovation in manufacturingof goods and services leading to availability of goods at lower 
costs making them more affordable. Entrepreneurs explore opportunities, make effective 
utilization of resources and create new goods and services. These are for consumption within 
the country and hence will lead to growth in the nationalincome and invariably reduce our 
import dependency making the economy stronger. 

Entrepreneurs are no doubt catalysts of change and innovation. Entrepreneurship stems 
from the need of fulfilling a gap that exists in the market and this sets the entire process of 
development in motion. The entrepreneurial growth in our country has triggered a host of 
economic benefits, together with new businesses, new jobs and new products and services. 
The Government now also needs to play their part in encouraging this development and 
provide opportunities for not just education directed towards building entrepreneurial skills 
but also passing favorable plans/policies to strengthen the entrepreneurial ecosystem in the 
country. 
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1. INTRODUCTION 


“Today, certain people file for bankruptcy, businesses and individuals, and it no longer has 
the stigma it once had. Now it is almost considered wise, a way to regroup and come back 
again” 

- David Dinkins 

The above quote clearly indicates the idea of positivity that is attached with insolvency 
and bankruptcy in the new economic era. Meaning, previously there existed a stigma of 
negativity that was attached with the concept of bankruptcy. Now, it is only viewed as a state 
of financial insufficiency from which there is scope for revival. The Insolvency and Bankruptcy 
Code, 2016” (Hereinafter referred to as the IBC) is India’s move towards this positive 
tendency. Critiques, economists, the legal community and other experts have equally, both 
appreciated and expressed their genuine concerns vis a vis the IBC. 

Nevertheless, the researcher finds it worthy to note that, out of 190 countries, India was 
ranked 142™ in the year 2014 via the “World Bank’s Ease of Doing Business Ranking 2014”. 
In just a matter of 6 years, for the year 2020, India has jumped over 79 positions and was ranked 
the 63" position amongst 190 countries in the “World Bank’s Ease of Doing Business Ranking 
2020”.”3 If this growth is not phenomenal, then what is? Experts are of the opinion that the new 
ranking was purely backed by the enactment of the Insolvency and Bankruptcy Code, 2016 
In spite of the IBC being having stronghold economical and legal backing, its constitutional 
vires was put to test in the case of Swiss Ribbons Pvt. Ltd. & Anr. v. Union of India & Ors. A 
few important legal issues discussed in the case are, the appointment of the NCLT and NCLAT 
members, NCLAT Bench being only at Delhi, intelligible differentia between the two classes 
of creditors as classified under the code, constitutionality of section 12A etc. 

The researcher in the current research, proposes to dissect the instant case, and evaluate 
the various pointers in the case and to understand the rationale behind the same. Special 
preference in this regard will be given the aspect of whether the Supreme Court’s discussion 
upon the existence of intelligible differentiation between the Financial and Operational 
Creditors is laid on rational basis or not. The researcher will also be looking into the provisions 
which lay down the differentiations bespoken above and scrutinise the same on the basis of 
whether the law is rational. In this regard, the researcher will also be looking into the practice 
of differentiation (if any) followed in the pre IBC times. 

1.1. Hypothesis 


2 Insolvency and Bankruptcy Code, 2016 (Act 13 of 2016) 
3 World Bank Group, Economic Profile India - Doing Business 2020 — Comparing Business Regulation in 190 
countries (2020) 
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The judgement in the Swiss Ribbons case has rightly upheld the constitutional validity 
of the legislation per se. However, there exists no rational or intelligible differentiation between 
the two classes of creditors (Financial and operational) and hence the same has to be done away 
with. After all, they are both creditors and are owed with money from the corporate debtor. 

1.2. Methodology 

The current research will be a doctrinal research which predominantly relies on primary 
and secondary sources. While the primary sources include judgements, legislations, rules, 
regulations and authoritative circulars, the secondary sources include already existent pieces of 
research, from which the researcher could inspire perspectives into the current research. The 
research module will be both analytical, descriptive and comparative. The researcher will adopt 
the 20" Edition of The Harvard Blue Book as the method of citation throughout the current 
research. 

2. THE SWISS RIBBONS CASE” — A CASE ANALYSIS 

Under this chapter the researcher will be making an elaborate case comment on the 
Swiss Ribbons Case, thereby intensively analysing the various issues contended, the 
viewpoints taken up by the parties concerned and the judgement given out by the divisional 
bench of the Apex Court in India comprised of the Learned Judges RF Nariman and Navin 
Sinha. 

Ever since its inception, in fact, even during its pre-inception times, the Insolvency and 
Bankruptcy Code, 2016 has been receiving an equal share appraisals and criticisms, just as any 
new overhauling economic legislation would. Its constitutional vires was put to test in some 
cases before the Swiss Ribbons as well, but, interestingly, its validity remains upheld in all such 
cases that raise the point of constitutional vires of the Code till date.*° The current case at hand, 
was the first time in history that the IBC, 2016 and its Constitutional Vires was put to scrutiny 
in front of the Apex Court. 

2.1. Swiss Ribbons Pvt. Ltd. v Union of India 

The judgement per se does not discuss within itself, the aspect of facts of the case, as 
the Supreme Court jointly heard one special leave petition and ten writ petitions, which all 
involve the substantial issues revolving around the aspect of Constitutional Vires of the 
Insolvency and Bankruptcy Code, 2016. The various issues dealt in the instant case were: 

i. Whether the sole seating of the National Company Law Appellate Tribunal (Hereinafter 
referred to as NCLAT) at New Delhi is violative of the order passed in Madras Bar 
Association v Union of India”° (Hereinafter referred to as Madras Bar Association - 
I)? 


°4 Swiss Ribbons Pvt. Ltd. and Anr. v Union of India & Ors. WP (Civil) No. 99 of 2018 

5 The constitutional validity/vires of the Code was tested in a number of cases such as Southern Polypet Private 
Limited v Union of India in the Madres High Court and Sree Metaliks v Union of India of the Calcutta High 
Court. However, it was first put to scrutiny by the Supreme Court in the case of Swiss Ribbons. The Constitutional 
validity of the Amendments to the IBC have been tested several times as well, the most recent of such cases is 
Manish Kumar v Union of India (wherein the Supreme Court upheld the validity of the Insolvency and Bankruptcy 
Code (Amendment) Act, 2020. 

6 Madras Bar Association v. Union of India, (2014) 10 SCC 1 
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ii. | Whether the appointment of members of the NCLT and NCLAT is violative of the 
orders passed in Union of India v R Gandhi, President, Madras Bar Association?’ 
(Hereinafter referred to as Madras Bar Association — I) and Madras Bar Association v 
Union of India’® (Hereinafter referred to as Madras Bar Association - III)? 

iii. | Whether the administrative aid extended by the Ministry of Corporate Affairs to the 
NCLT and NCLAT is violative of Madras Bar Association I ? 

iv. Whether there exists an intelligible differentia between the two classes of Creditors? 
Whether the differentiation is violative of Article 14 of the Indian Constitution? 

v. | Whether the procedure for withdrawal of Application to CIRP under section 12A of the 
Code is violative of Article 14? 

vi. Whether the information provided by Information Utilities with regard to the Financial 
Creditors is finally admissible? 

vii. Whether the Section 53 of the Code which deals with the aspect of ‘Distribution of 
Assets’ in the event of Liquidation is violative of Article 14 of the Constitution? 


Herein below, the researcher will be discussing and dissecting the judgement in the sequence 
of the issues listed above. The researcher will be placing preference to the issues revolving 
around the constitutional vires of the Insolvency and Bankruptcy Code, 2016. 

2.1.1. Sole NCLAT Bench Situated at Delhi 

It was contended by Shri. Mukul Rohatgi, the counsel representing one of the petitioners 
in the case that the formulation of a bench of NCLAT only at New Delhi is violative of the 
judgement passed by the Supreme Court in Madras Bar Association II, which pertained to the 
National Tax Tribunal being set up only at NCT Delhi. In the case, of Madras Bar Association 
II it was held that the setting up of the tribunal only at Delhi would “render the remedy 
inefficacious and thus unacceptable in law”. 

This contention in the current case that it is unreasonable to set up one appellate tribunal 
at Delhi and expect those aggrieved to be forced to travel to redress their grievance was not 
opposed by the counsel representing the Union. Assurance was adduced that the necessary 
Circuit Benches will be set up in compliance with the Madras Bar Association II. In fact, it is 
noteworthy that the current NCLAT bench at Chennai is a resultant of this case. 

2.1.2. The Issue of Appointment of Members of the Tribunal and Appellate Tribunal 

The contention made by the counsel for the petitioners was that the Selection 
Committee for appointing the members of the Tribunal and the Appellate Tribunal comprised 
of three Bureaucrats and two Judicial Members and the same would lead to arbitrariness, 
whereby the committee could be dominated as per the whims and fancies of the Executives. 
For this, the cases of Madras Bar Association I and Madras Bar Association III were cited. The 
contention was ruled out by the Divisional Bench on the basis that the same has been amended 
by the Companies (Amendment) Act 2017 through which the ratio of the Judicial Member to 
the Bureaucrats was equalised to 2:2. 

2.1.3. Administrative Aid to be provided by the MoLJ and not the MoCA 


27 Union of India v R Gandhi, President, Madras Bas Association, (2010) 11 SCC 1 
°8 Madras Bar Association v. Union of India, (2015) 8 SCC 538 
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It was categorically laid down in the case of Madras Bar Association I that all tribunals 
shall resort to administrative aid only to the Ministry of Law and Justice and no other 
department or Ministry shall be accessed in this regard. It was contented in the current Swiss 
Ribbons case that the order in Madras Bar Association I was completely neglected for the 
NCLTs and NCLAT, which both rely on the Ministry of Corporate Affairs instead of the 
Ministry of Law and Justice. The Supreme Court therefore directed the Respondent Union to 
adhere to Madras Bar Association I in its letter and spirit. It is however noteworthy that both 
the Tribunal and the Appellate Tribunal resort to the MoCA even today. 

2.1.4. Differentiation between Financial and Operational Creditors — Constitutional? 

The contention taken in the instant case was that the differential treatment and 
classification of creditors into Financial Creditors and Operational Creditors under the code 
was ultra vires to the constitution to the extent that it is contrary to Article 14, there is no 
rational differentiation (i.e. Intelligible Differentia) between the classes of creditors and 
therefore the same is ‘Manifestly Arbitrary’. 

The court took the stance that when a legislation is scrutinised as being violative of 
Article 14, that is, on the contention that the said legislation is contrary to the ‘principle of 
equality’, it should always be noted that the principle of equality is applicable to equals. That 
is, ‘there is no need for unequals to be treated equally’. As long as a differentiation made in a 
legislation is based on a rational nexus i.e. as long as there is an establishable intelligible 
differentia that aids the functioning of the said legislation, ‘there is no need for unequals to be 
treated equally’. 

The court’s approach with regard to the current legislation at hand i.e. The IBC, 2016 
was that, there does exist a rational differentiation between Financial Creditors and Operational 
Creditors. In order to establish this, the court refers to sections 5(7) and 5(8) which define 
Financial Creditors and Financial Debt respectively, and to sections 5(20) and 5(21) which 
define the terms Operational Creditors and Operational Debt. The judgement also briefly 
discussed sections 7 and 8 of the Code, which deal with ‘Initiation of CIRP by Financial 
Creditors’ and ‘Initiation of CIRP by Operational Creditors’ respectively and then also notes 
that the procedure for initiation of CIRP is simpler for Financial Creditors because their records 
and documents are easily accessible and also are readily available with Information Utilities. 
After such elaborate scrutiny of the relevant sections of the Code, the Supreme Court takes the 
stance that the differential treatment of the Financial and Operational Creditors is justified on 
the following ground as quoted below: 

“According to us, it is clear that most financial creditors, particularly banks and 

financial institutions, are secured creditors whereas most operational creditors are 

unsecured, payments for goods and services as well as payments to workers not being 
secured by mortgaged documents and the like. The distinction between secured and 
unsecured creditors is a distinction which has obtained since the earliest of the 

Companies Acts both in the United Kingdom and in this country. Apart from the above, 

the nature of loan agreements with financial creditors is different from contracts with 

operational creditors for supplying goods and services. Financial creditors generally 
lend finance on a term loan or for working capital that enables the corporate debtor to 
either set up and/or operate its business. On the other hand, contracts with operational 
creditors are relatable to supply of goods and services in the operation of business. 
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Financial contracts generally involve large sums of money. By way of contrast, 
operational contracts have dues whose quantum is generally less. In the running of a 
business, operational creditors can be many as opposed to financial creditors, who lend 
finance for the set up or working of business. Also, financial creditors have specified 
repayment schedules, and defaults entitle financial creditors to recall a loan in totality. 
Contracts with operational creditors do not have any such stipulations. Also, the forum 
in which dispute resolution takes place is completely different. Contracts with 
operational creditors can and do have arbitration clauses where dispute resolution is 
done privately. Operational debts also tend to be recurring in nature and the possibility 
of genuine disputes in case of operational debts is much higher when compared to 
financial debts. A simple example will suffice. Goods that are supplied may be 
substandard. Services that are provided may be substandard. Goods may not have been 
supplied at all. All these qua operational debts are matters to be proved in arbitration or 
in the courts of law. On the other hand, financial debts made to banks and financial 
institutions are well-documented and defaults made are easily verifiable.” 

With regard to the contention that the differentiation between Financial Creditors and 
Operational Creditors is Manifestly Arbitrary the court refers to the definition to the term 
‘Manifest Arbitrariness’ laid down in the case of Shayara Bano v Union of India and Ors.”’, 
which states that a legislation shall be said to be manifestly arbitrary when “when it is not fair, 
not reasonable, discriminatory, not transparent, capricious, biased, with favouritism or 
nepotism and not in pursuit of promotion of healthy competition and equitable treatment. 
Positively speaking, it should conform to norms which are rational, informed with reason and 
guided by public interest, etc.” The court in this regard noted that whenever there is a contention 
that a legislation or a part of it is violative of any constitutional provision, there has to be a 
“presumption of constitutionality” and therefore, the aspect of transgression should be clearly 
proven. However, in the current case, since there is intelligible differentiation between the two 
classes of creditors, the question of Manifest Arbitrariness is ruled out. 

2.1.5. Procedure for Withdrawal of Application u/s 12A — Constitutionally Valid? 

The section 12A of the Insolvency and Bankruptcy Code was inserted into the Code 
with the recommendation of the Insolvency Law Committee Report of March 2018, in the 
aftermath of which, it was inserted via the Insolvency and Bankruptcy Code (Second 
Amendment) Act, 2018. The section basically allows the Adjudicatory Authority the discretion 
to withdraw an application to initiate a CIRP, upon an application made by the applicant. 
However, such withdrawal is only exercisable upon the approval of 90% of voting shares in 
the CoC. 

The counsel for the petitioners took the view that every person filing a civil suit has the 
right to withdraw that suit if he sees fit to do so. The requisite for approval of 90% voting shares 
in the CoC puts up an arbitrary restriction upon the applicant and hence is violative of Article 
14 of the Constitution. For this, the court took the stand that once a petition is admitted via 
sections 7 to 9 of the Code, for the initiation of the CIRP, the suit is no more a proceeding in 
personam. It becomes a ‘Proceeding in Rem’ and hence the entire body which is responsible to 


°° Shayara Bano v Union of India and Ors., (2017) 9 SCC 1 
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oversee the Resolution Process (i.e. the Committee of Creditors) must be consulted. Hence the 
section 12A ia not violative of the Constitution. 
2.1.6. Legal Standing of the Information Provided by Information Utilities 
The IBC, 2016 prescribes for the formulation and registration of certain entities known 
as Information Utilities. It basically refers to “any person registered as an Information Utility 
under section 210 of the Code”. These information Utilities are basically private persons who 
“who hold an array of information about all firms at all times. When the IRP commences, 
within less than a day, undisputed and complete information would become available to all 
persons involved in the IRP and thus address this source of delay.”*° 
The counsel for the petitioner questioned the validity of the information and documents 
submitted by these Information Utilities. To this the Supreme Court clarified that the evidence 
provided by these Information Utilities is merely “prima facie evidence of default” which can 
clearly be contested by the Corporate Debtor. 
2.1.7. Distribution of Assets in the Event of Liquidation u/s 53 — Constitutionally Valid? 
The section 53 lays down the various sequence for distribution of assets amongst the 
different stakeholders in the event of liquidation. Under this sequence, the Operational 
Creditors are placed in the last rung, just before preference and equity shareholders. The 
hierarchy of distribution is laid down from section 53(1)(a) to 53(1)(h). In that sequence, the 
Operational Creditors will fall within the ambit of section 53(1)(f) which deals with ‘any 
remaining debts and dues’. It was contended that such a hierarchy in disbursement of assets in 
the event of liquidation leads to ‘Manifest Arbitrariness’ and violation of Article 14. 
The Court took the stance that the rationale behind placing both secured and unsecured 
financial creditors before the Operational Creditors is because repayment of Financial Debts to 
the Financial Creditors would lead to infusion of the capital into the economy, as these are 
investors who would most probably invest that amount into another promising Corporation, 
which in turn would contribute to economic development. It is this rational nexus that creates 
the ‘Intelligible Differentia’ between the Financial and Operational Creditors. 
3. CONSTITUTIONAL VIRES OF THE IBC OVER THE YEARS 
The Constitutional Validity of the Insolvency and Bankruptcy Code, 2016 has been put 
to scrutiny many a times. It is however worthy to note that not once has it been held to be ultra 
vires of the Constitutions. Under the current chapter, the researcher will be discussing the 
noteworthy judgements on the constitutional vires of the IBC, 2016. 
In the case of Southern Polypet Private Limited v Union of India?! the counsel representing the 
petitioners contends upon the validity of the sections 7, 8 and 9 of the code based on the 
contention that there exists no intelligible differentiation between the two classes of creditors, 
however, they are both treated differently and therefore, it amounts to ‘treatment of equals as 
unequals’. The other stand taken in the case was that the sections 17 and 20 of the IBC, 2016 
transfers the power to manage the affairs of the company from the Board of Directors to the 
Interim Resolution Professionals, which leads to violation of the Fundamental Right to 
Freedom in choice of occupation, trade and business vested in the citizens of India via article 


3° The Report of the Bankruptcy Law Reforms Committee, November 2015 
31 Southern Polypet Private Limited v Union of India, High Court of Madras, WP No. 22431 of 2017 
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19(1)(g). The Court however, rejected both these contentions and upheld the Constitutional 
validity of the Code. 

In the case of Sree Metaliks v Union of India** the High Court of Calcutta, the 
contention was that the section 7 of the Code nowhere explicitly affords to the Corporate 
Debtor, an opportunity of being heard and the same was contended to be violative of articles 
14 and 21. The High Court categorically laid down that merely because a statute does not 
expressly mention the right to give equal opportunity of being heard, the same cannot be ruled 
out of the proceedings under that legislation. It clarified that ““Where a statute is silent on the 
right of hearing and it does not in express terms, oust the principles of natural justice, the same 
can and should be read into it” Therefore the Constitutional Validity of the IBC, 2016 was 
upheld. 

The Constitutional Validity of the IBC has been contested in the post Swiss Ribbon 
times as well. That is, in the case of Manish Kumar v Union of India** the Constitutional 
standing of the Insolvency and Bankruptcy Code (Amendment) Act, 2020 was contested to be 
violative of Articles 14, 19 and 21 on account of the inclusion of the priviso under section 7 of 
the Code that real estate allottees may file a suit to initiate a CIRP only when it is jointly filed 
by “not less than 100 such allottees or 10% of the total number of such creditors whichever is 
less” as being arbitrary was justified by the court that it was a mere measure taken by the 
legislature to avoid frivolous and avoidable applications. 

4. SUGGESTIONS 
Even though the IBC, 2016 and its Constitutional Validity has been upheld multiple times the 
researcher has identified the following lacunae, which if addressed, would reveal an Insolvency 
and Bankruptcy regime that is more phenomenal than its present form: 

- The researcher is of the opinion that although there is rational nexus and intelligible 
differentia in the distinction provided by the IBC, 2016 with regard to the Creditors 
being classified into Financial and Operational Creditors, the distinction does lead 
unfair treatment of the Operational Creditors. What ought to be understood is that even 
though the quantum of fund provided by the Financial Creditors is much higher than 
which the CD owes to the Operational Creditors, ten crores to a Financial Creditors is 
at par with ten lakhs with the Operational Creditors and in fact, sometimes even more 
vital. The IBC fails to address that aspect. What the researcher suggests here is that the 
legislation should aim at addressing the debt payable to the Operational Debtors atleast 
in part. 

- The researcher stands against the Lassiez Faire role played by the Ministry of Corporate 
Affairs and the Ministry of Law and Justice. It has been 3 whole years since the Swiss 
Ribbons judgement ordered that administrative aid to the NCLT and NCLAT should be 
extended by the Ministry of Law and Justice and not the Ministry of Corporate Affairs. 
No steps have been taken by either Ministries until date. That has to be rectified. 

- The judgement in the Swiss Ribbons case has made it clear that the NCLAT benches 
have to be set up as circuit benches spread across the nation, so that the Appellate 


32 Sree Metaliks v Union of India, High Court of Calcutta, WP 7144(W) of 2017 
33 Manish Kumar v Union of India, 2012 SCC Online SC 30 
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Authority is accessible to all. Following the judgement, the NCLAT, Chennai bench 

was formulated. Further efforts ought to be made to extent NCLAT to all. 

- With regard to the aspect of Information Utilities, since it is a fresh concept 
recommended by the BLRC, 2015 and implemented and made operational with the 
enactment of the IBC, 2016, it has to be understood that the jurisprudence revolving 
around the same is fairly new to India. The researcher is of the opinion that, these 
Information Utilities, in time, will contribute to the Ease of Doing Business in India, by 
fairly reducing the time spent by courts, in ascertaining evidences. 

5. CONCLUSIONS 

The suggestions made by the researcher are nowhere meant to question the quality of 
the Insolvency and Bankruptcy Code, 2016. It is an established fact that the Code is helped 
India at so many levels with improving the World Bank Ease of Doing Business Index 
Rankings. It has proved useful in reducing the average time taken for insolvency 
resolution/liquidation from 4.3 years in the Pre-IBC era to as low as 1.6 years currently. The 
recovery rate in terms of debt was about 26 percentage before the IBC and it has now become 
49 percentage for OC and 43% for FC. In the past three years alone about 21000 have reached 
the National Company Law Tribunal, out of which 10000 cases have been settled 8500 have 
been rejected at the admission stage and 1500 have been resolved through CIRP or liquidation. 
If this growth is not phenomenal, then what is? The suggestions made by the researcher were 
merely purely academic and if considered, could further develop the already thriving IBC 
regime. 

The researcher deems the hypothesis “The judgement in the Swiss Ribbons case has 
rightly upheld the constitutional validity of the legislation per se. However, there exists no 
rational or intelligible differentiation between the two classes of creditors (Financial and 
operational) and hence the same has to be done away with. After all, they are both creditors 
and are owed with money from the corporate debtor” partly proved and partly disproved. It is 
proved to the extent that the constitutionality of the IBC was rightly upheld and it is disproved 
to the extent that the hypothesis renders that there is no intelligible differentia between the two 
classes of creditors. However, the researcher is of the opinion that the IBC should further be 
moulded in such a manner that it is encompassing of the needs of the Operational Creditors at 
par with that of the Financial Creditors. 
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Abstract 

Evaluation of library services is regarded as a management tool, applied to determine 
how effectively and efficiently the library is serving the needs of its users and to recommend 
ways to improve such service. The extent to which the user’s needs are satisfied depends on 
the size and collection of the library, the adequacy and accuracy of the organization of its 
materials, the usefulness of its cataloges and finding tools in providing access to its collection, 
and the ability and cooperation of the library staff in bringing these materials to the attention 
of these materials to the attention of the users, and in maximizing the exposure of the users to 
these resources and to other services. 

Some aspects of library service are more easily evaluated than others. Generally, the 
concrete or specific the user requirement is the easier it is to measure user measure user 
satisfaction in absolute terms. The extent to which the library is used reflects the degree of user 
satisfaction, which may be measured by subjective procedures such as questionnaires or 
Interviews, or by more objective, quantitative measures, such as percentage calculations and 
determination of capability indexes etc. 

The search for good ways of measuring the quality of service (measuring techniques) 
must, however start with defining the characteristics of a “good library”. What characteristics 
are important to measure, and whether the statistics to be derived from the measurement will 
be useful and relevant to the determination of the library’s effectiveness or ineffectiveness. 
Keywords: Libraries, Information services, Research, measuring the quality 
Introduction 

Evaluation is the systematic assessment of the operation and / or the Outcomes of a 
program or policy: The goal of any library and information system is to provide an organized 
and accessible collection of information materials sufficient to support the needs of users. The 
process of management in a given organization refers of the performance of planning, 
organizing, staffing, directing and controlling functions. Controlling is a managerial function 
which is concerned with evaluating how well the operations are fairing. As a management 
technique evaluation is an important step in controlling the operations of libraries and other 
information centres. 

Performance evaluation 

It is one of the most difficult controlling processes because it is easy to quantify some 
of the services provided. For example, it is easy to determine production in the technical 
services of the library by counting the number of books processed or repaired at a given time. 
Also in the public services section, we can easily know the number of traffic coming into the 
library but cannot easily determine how satisfactory the services are to the clients unless more 
meticulous methods are applied e.g. by devising questionnaires, interviews or observation. 
Methods of evaluation 
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There are two main methods for the evaluation of library’s effectiveness or the 
measurements of its performance. These are the subjective and objective methods. 
Subjective methods 

It involved getting information directly from the user and includes questionnaire or 
interview studies, diary keeping and observational techniques. 
Objective methods 

It is a quantitative method and includes use of quantifiable objectives. Some sources of 
indirect data or user behavior includes, records of circulation, in house use and in inter-library 
loan requests. Each of the above methods has both advantages and disadvantages. However, 
the kinds of the method used depends on the purpose of the exercise and the kind of information 
expected from the evaluation. 

The measure of excellence is the extent to which its resources, services and facilities 
support the institution’s objectives. The functions of the library are basically, to serve as a 
teaching arm of the institution, to stimulate independent intellectual development, and to 
contribute to a well-rounded liberal education. Total fulfillment of these functions is, however, 
an ideal to be continuously sought, and expectations as to the degree of success in this process 
of attainment vary from institution to institution. 

Definition 

Evaluation is a systematic measurement of the extent to which a system (for example a 
Library) has achieved its objectives in a certain period of time according to (Mackenzie 1990) 
as quoted by Kebede (1999). 

Evaluation is one of the major functions of a manager in an organization. In 
management, evaluation is the same as performance appraisal. 

Evaluation involves the use of research methods to measure the effectiveness of library 
and information services and systems. It is also called action research because of its application 
in assessing the effectiveness of specific programmes or measuring particular skills or 
approaches (Marshall 1995). 

Evaluation should be ongoing and should compare achievement with the objectives of 
the library and its parent institution. Winkworth recommended that every library should 
undertake regular evaluation, including occasional formal events. An evaluation is performed 
to gather data useful in problem — solving or decision-making activities (Lancaster 1988). 

Most significant characteristics of a good library will depend upon the availability of 
the following in the library. 

"The availability of books. 

« Availability of periodicals 

* Availability of non-book materials 

" Quality of reference service 

" Good reference collection 

= A quiet place conducive to reading and study 
= Integrity of the catalog 

= Friendly service 

= Copying facilities 

" Helpful librarians 


25 


Measuring Techniques 

This part is not intended to survey all instruments of measuring the quality of library 
service, but only selection of useful methods applicable to an academic library. As more and 
better measures of performance are devised and used, the task of library evaluation will become 
easier. 

Questionnaire has been given to 100 students in a Crescent School of Law to evaluate 
some library services and result is given in the Table: 


Table — 1.1 
S.No | Description Excellent | Very Good | Good 
i Membership Service | 40 43 17 
2 Circulation Service | 32 39 29 
3 OPAC Service 38 42 20 
4 Reference Service 29 46 25 
Total 139 170 91 
Fig — 1.1 
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Membership Service: 

As per the questionnaire 40 of the students have answered as excellent for the 
membership service, 43 students have given their opinion as very good and rest of 17 students 
have given their opinion as good. 

Circulation Service: 

As per the questionnaire 32 of the students have given their answer as excellent for the 
membership service, 39 students have given their opinion as very good and rest of 29 students 
have given their opinion as good. 

OPAC Service: 

As per the questionnaire 38 of the students have answered as excellent for the 
membership service, 42 students have given their opinion as very good and rest of 20 students 
have given their opinion as good. 
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Reference Service: 

As per the questionnaire 29 of the students have answered as excellent for the 
membership service, 46 students have given their opinion as very good and rest of 25 students 
have given their opinion as good. 

From the above analysis it is understood that the services offered by the library in the 
Crescent School of Law Library is satisfied by the students. 

Conclusion 

Library evaluation is an important management function in library and information 
services. It is now a challenge to the professionals of library and information centres to 
overcome these problems. It is also possible to create awareness to Librarians and information 
centres and also in the parent organizations. Regular feedback from the student will be very 
helpful for the library staff to improve their services. 
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“A woman is human. She is not better, wiser, stronger, more intelligent, more creative, or 
more responsible than a man Likewise, she is never less. Equality is given”. 
Introduction: 

Gender inequality is discrimination based on sex or gender causing one sex or bender 
to be routinely privileged or prioritized over another. Gender equality is a fundamental human 
right and that right is violated by gender-based discrimination. Women are entitled to live with 
dignity and freedom from want, fear, and violence. Gender equality is also a precondition for 
advancing development and reducing poverty: Empowered women contribute to the health and 
productivity of whole communities and societies, and they improve prospects for the next 
generation. Still, despite solid evidence demonstrating the centrality of women’s empowerment 
to reducing poverty, advancing development, and addressing the world’s most urgent 
challenges, gender equality remains an unfulfilled promise. Gender equality is at the very heart 
of human rights and United Nations values. Equality and non-discrimination are fundamental 
principles of the United Nations Charter, adopted by world leaders in 1945. 

Women and girls represent half of the world's population and, therefore, also half of its 
potential. Gender equality, besides being a fundamental human right, is essential to achieve 
peaceful societies, with full human potential and sustainable development. In wider society, 
the movement towards gender equality began with the suffrage movement in Western cultures 
in the late 19th century, which sought to allow women to vote and hold elected office. This 
period also witnessed significant changes to women’s property rights, particularly regarding 
their marital status. The roles that men and women play in society are not biologically 
determined. They are socially determined, changing, and changeable. While they may be 
justified by their proponents as being required by culture or religion, these roles vary widely 
by locality and evolve. Efforts to promote women’s empowerment should ensure cultural 
considerations are respected while women’s and girls’ rights are upheld. Effectively promoting 
gender equality also requires recognizing that women are diverse in the roles they play, as well 
as in age, social status, geographic location, and educational attainment. The realities of their 
lives and the choices available to them vary widely. 

Gender equality is an enabler and accelerator for all the Sustainable Development Goals 

(SDGs). The gender-responsive implementation of the 2030 Agenda for Sustainable 
Development offers an opportunity to achieve not only SDG 5 (gender equality) but to 
contribute to progress on all 17 Sustainable Development Goals (SDGs). 
Gender equality is one of six SDGs under review at the 2017 session of the UN High-level 
Political Forum for Sustainable Development (HLPF), which is convening in New York, US, 
from 10-20 July 2017, under the auspices of the UN Economic and Social Council (ECOSOC). 
In addition, SDG 17 (partnerships for the goals) will be reviewed annually. 
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In preparation for the SDG 5 review, UN Women and the UN Department of Economic 
and Social Affairs (DESA) organized an expert group meeting (EGM) on SDG 5 and several 
UN agencies collaborated to produce the ‘2017 HLPF Thematic review of SDG 5’. This 
background paper reviews progress on gender equality and empowerment of women and girls, 
examines national implementation of SDG 5, identifies challenges and opportunities for 
implementation, and offers recommendations to deliver on SDG 5, and ultimately, deliver on 
all of the SDGs. 

According to estimates, 435 million women globally were living in extreme poverty in 
2021; the number of employed women fell by 54 million in 2020; almost one in five young 
women got married before turning 18 in 2021; female genital mutilation has affected at least 
200 million women and girls worldwide; and the COVID-19 outbreak widened existing gender 
disparities. These statistics help us understand the current scenario and depict the downside 
despite the gains over the last few decades. The United Nations believes that gender equality 
is the basis for a peaceful, wealthy, and sustainable world. Sustainable Development Goals-5 
(achieve gender equality and empower all women and girls) is a commitment and bold action 
to advance gender equality. 

Objectives of the Paper: 

1. To study and understand the reasons why Gender Equality is important. 

2. To analyze the Sustainable Development Goals with Gender Specific Indicators. 
First Gender Equality Movement in India: 

The history of feminism in India can be divided into three phases: the first phase, 
beginning in the mid-19" century, initiated when reformists began to speak in favor of women's 
rights by making reforms in education and customs involving women; the second phase, from 
1915 to Indian Independence, when Gandhi incorporated women’s movements into the Quit 
India Movement and Independent women’s organizations began to emerge; and finally, the 
third phase, post-independence, which has focused on fair treatment of women at home after 
marriage as well as the workforce, and their right to political parity. 

Despite the progress made by the Indian feminist movement, women living in modern 
India still face many issues of discrimination. India’s patriarchal culture has made the process 
of gaining land-ownership rights and access to education challenging for women. In the past 
two decades, there has also emerged a trend of sex-selective abortion. To Indian feminists, 
these are seen as injustices worth struggling against, and feminism is often misunderstood by 
Indians as female domination rather than equality. 

As in the West, there has been some criticism of feminist movements in India. They 
have especially been criticized for focusing too much on privileged women and neglecting the 
needs and representation of poorer or lower-caste women. This has led to the creation of caste- 
specific feminist organizations and movements. As the world population touched eight billion 
in November 2022; India entered into a new age as the world’s largest country in 2023 with a 
high proportion of the working-age population with the potential to produce a ‘phenomenal’ 
demographic dividend to catapult India into the top three economies of the world in the next 
25 years. Our case is that harnessing the gender dividend is even more critical and 
transformational. 

The 2023 State of World Population report paints an optimistic portrait -- ‘8 billion 
people, infinite possibilities: the case for rights and choices’ by noting that “history has shown 
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that fertility policies designed to increase or lower birth rates are very often ineffective and can 
undermine women’s rights.” Global experience has shown that family planning targets can lead 
to gender-based discrimination and other harmful practices. Deleterious effects of such targets 
include Prenatal sex determination leading to sex-selective abortions and imbalanced sex 
ratios, preferential health and nutrition for male children, violence against women for giving 
birth to girl children, and coercion of women to have fewer or greater numbers of children. 

In 2021, the Government of India emphasized its opposition to coercion in family planning, 
and stated in several forums, including in Parliament, that it did not support such policies, as 
they would prove to be “counter-productive.” As India’s fertility rate falls below 2.1 (the 
replacement level), India has a unique historical opportunity. India is a youthful nation, with 
significant and unique demographic diversity across states that can be converted into economic 
benefits through additional investments in health, education, and quality jobs for young people 
-- especially through targeted investments in women and girls. India’s demographic dividend 
can be further secured by incorporating the impact of megatrends such as climate change, 
urbanization, migration, and aging into policy initiatives. 

With declining fertility and a change in age structure, a greater number of women will 
appear in the working age group and have the potential to drive economic growth provided 
they are healthy, skilled, educated, and empowered. This will help reap the so-called gender 
dividend. A new UN policy brief underlines that higher economic growth combined with 
investments in human capital determinants such as nutrition and public health, which reduce 
mortality, especially among children; increased levels of education, particularly for girls and 
women, often associated with declining levels of mortality and fertility; urbanization; expanded 
access to reproductive health care services, including family planning; and women’s 
empowerment and labor force participation will make a difference. 

Indian women and girls are knocking at the frontiers of a new future. To unlock its full 
potential and reap the “gender dividend”, India needs to prioritize at least seven policy actions 
with adequate investments: 

1. More women especially younger women need to get access to modern family planning 
methods so that they can plan their families. Currently, 9% of women have an unmet 
need. Mission Parivar Vikas with its successful model shows how to reduce the unmet 
need further. 

2. India will need to reduce early marriages and unwanted pregnancies as they prohibit 
women and men from achieving their personal goals and ambitions. One in four women 
marry before the age of 18. Some states in India demonstrate good practices and 
lessons, sharing which across states is the way forward. 

3. More Indian girls need to complete at least 10 years of schooling, which currently only 
two out of five complete. 

4. India will need to tackle and reduce the cases of violence faced by women in public and 
private lives. One in three is a victim. 

5. India’s skewed sex ratio at birth which shows strong son preference has started to show 
improvements, after decades, thanks to several programs and interventions in recent 
years. This momentum needs to continue. India cannot afford the direct and indirect 
costs of thousands of missing girls at birth. 
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6. More Indian women and girls need to be empowered to work and productively 
contribute to the economy and society. 

7. Reducing the digital gender divide will include designing digital solutions with the full 
engagement of women and girls in co-creation. This will accelerate digital adoption 
using major government initiatives such as the Digital India Mission. 

Ultimately women and girls need to be at the centre of development policies and programmes. 
Adopting a ‘life-cycle’ approach, where girls and women are empowered at every stage of their 
lives, gender-responsive work arrangements (for both men and women) that enable women to 
continue engagement in decent work in the long run and improve access to finance will allow 
women and girls to pursue their lifetime aspirations and mobilize untapped potential. 

When rights, choices, and equal value of all people are truly respected and held, only then can 
we unlock a future of infinite possibilities. Much is at stake. For if India succeeds, the world 
succeeds. 

Empowering Women 

Despite many international agreements affirming women’s human rights, women and 
girls are still much more likely than men to be poor and illiterate. They have less access to 
property ownership, credit, training, and employment. They are far less likely than men to be 
politically active and far more likely to be victims of domestic violence. Gender equality will 
be achieved only when women and men enjoy the same opportunities, rights, and obligations 
in all spheres of life. This means sharing equally the distribution of power and influence and 
having equal opportunities for financial independence, education, and realizing one’s 
ambitions. Gender equality demands the empowerment of women, with a focus on identifying 
and addressing power imbalances and giving women more autonomy to manage their own 
lives. When women are empowered, whole societies benefit, and these benefits often have a 
ripple effect on future generations. 

In recent years, it has become apparent that women’s empowerment alone may not 
ensure gender equality. Despite improvements in several development indicators, including 
women’s education level and age at the time of marriage, there are many other areas where 
improvements have not been as remarkable. Increasingly, there’s recognition of the need to 
address deeply rooted discriminatory gender norms, sparking new interest in working with men 
and boys in particular. Several interventions that address younger boys both within and outside 
schools have been introduced across India. Programs aimed at gender equality have been 
launched in colleges and universities. Fathers are being included in family planning and 
maternal health programs. The issue of ‘toxic masculinity’ is also being discussed alongside 
violence against women. People have recognized that if men are part of the problem of gender 
discrimination, they have to be part of the solution as well. 

Gender equality is not the only reason that men have been in focus. Farmers’ suicides 
have emerged as a recurring phenomenon in several parts of rural India. Crop failures, the 
inability to service crippling debts, and an utter sense of failure in being the provider and 
protector are understood to be factors that contribute to it. The compulsions that men face in a 
rapidly changing world that continues to be deeply divided by gendered expectations are 
becoming increasingly evident. In addition to the changing roles, aspirations, and capacities of 
women, men are faced with a wide battery of other changes. Economic arrangements, 
livelihood opportunities, and traditional societal relationships are undergoing rapid 
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transformations. Some men can cope and even thrive in this dynamic environment, but many 
are not. Signs of such failure are already apparent across society. School retention and 
scholastic achievement is falling among boys, and male violence doesn’t show signs of 
abating. 

Men were spending more time at home—they were helping out in the kitchen, fetching 
water, and looking after the children. Wives enjoyed a new-found intimacy and even 
encouraged their friends to get their husbands to join the same men’s group. Instead of being 
wary of their fathers, younger children now liked playing with them. These men also did not 
become as angry as earlier, and they reported that they were able to manage their temper in 
different ways. 

Importance to protecting Women's Rights 

If there weren’t any women's rights, women wouldn’t have been allowed to do 
something as basic as a vote. Further, it is a game-changer for those women who suffer from 
gender discrimination. Women's rights are important as it gives women the opportunity to get 
an education and earn in life. 

Ten Reasons why Gender Equality is Important 

Gender equality seems like a faraway dream these days. While progress has been made, 
the numbers from groups like UN Women tell a discouraging story. Over 2 billion women 
don’t have the same employment options as men. At the current rate, it will take about a century 
to close the global pay gap. While human trafficking affects men and women, women and girls 
make up over 70% of the world’s human trafficking victims. In the face of this data, gender 
equality needs to be a priority. Why? Here are the 10 reasons why it’s important 
1. It saves Lives 

Because of their lack of empowerment and resources in many places, women and girls 
face life-threatening risks. Natural disasters are one example. At the 2005 World Conference 
on Disaster Reduction, experts discussed how gender inequality plays a role in death and injury. 
Other data shows that climate change, which makes natural disasters more dangerous, puts 
women and girls in even more vulnerable positions. Bringing a gender perspective into 
discussions allows women to play a bigger role in their protection. 

2. It results in better healthcare 

Research shows that in general, women receive worse medical care than men. There 
are many reasons for this, including lack of education and lower incomes. Sexism in the 
medical research community also leads to worse care. Diseases that affect women more than 
men (such as chronic pain conditions) aren’t as well-researched. They’re often not taken as 
seriously by medical professionals. When women are equal in society, their health will be 
impacted positively. 

3. It helps businesses 

When women receive the same education and job opportunities as men, they can 
improve any organization they join. Studies show that diversity of all types (gender, race, 
sexual identity, etc.) increases an organization’s productivity and innovation. One 2016 study 
from the University of California looked at big companies in the state with some women in the 
top leadership positions. They performed better than the companies with mostly men at the top. 
4. It’s good for the economy 
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Women’s impact doesn’t stop with individual companies and organizations. Studies 
show that increasing women’s participation in the economy is good for the economy. In OECD 
countries, if the female employment rates were raised to match Sweden, it would lead to a GDP 
increase equivalent to $6 trillion. Gender pay gaps end up costing the economy. 

5. Children are healthier 

When women make their own reproductive choices, they provide better care for the 
children they have. With income options equal to men, mothers can offer education, healthcare, 
and healthier food to their children. Studies also show that reduced infant mortality is linked to 
higher levels of education. Children raised in gender-equal environments will do better than 
those raised with inequality. 

6. It leads to better legal protections 

Under the law, women aren’t well-protected from domestic sexual and economic 
violence. Both of these types of violence affect a woman’s safety and freedom. Increasing 
women’s legal rights keeps them safe and able to build productive happy lives. 

7. It leads to better racial equality 

Gender equality and race equality are closely linked. Within issues like the gender pay 
gap, race plays a big role. White and Asian women earn more than black, Hispanic, and native 
women. In the United States, black women face a higher risk of death from pregnancy-related 
causes. When gender equality considers race as a factor, it improves race equality at the same 
time. 

8. It reduces poverty 

Poverty rates are the highest among young girls. As boys and girls get older, the gender 
gap in poverty gets larger. This is likely because girls don’t receive the same education and job 
opportunities as boys, and when girls marry, they often don’t work. Gender inequality keeps 
women and their families trapped in cycles of poverty. When women receive better education, 
healthcare, and job opportunities, they can thrive. Investing in gender inequality is a 
sustainable, highly effective way to reduce poverty. 

9. It reduces human trafficking 

While men are also victims of human trafficking, women and girls make up the 
majority. They’re more vulnerable and traffickers see them as easier targets. With better 
education and job options, women and girls don’t end up in trafficking situations as often. 
Gender equality can also help strengthen a country, reducing poverty and instability. These fuel 
human trafficking. 

10. It can lead to peace 

Research shows that gender equality is linked to peace, even more so than a country’s 
GDP or level of democracy. States with better gender equality are less likely to use military 
force. When a country addresses major areas of gender inequality like education and 
employment, it fosters peace. 

SDG — 5 Goals 

The Goal is defined by nine targets and 18 indicators and sub-indicators focusing on 
ending discrimination, eliminating violence, promoting economic empowerment, and ensuring 
healthy lives, participation, and leadership. These indicators help us measure and monitor 
progress, taking us a step closer to a gender-equal future, one day at a time. 
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Even though we have set ambitious targets, the data gap remains a huge challenge, with only 
47 percent of data available to track progress on SDG-S. Based on the analysis, only 12 percent 
of the SDG-5 indicators have met their target, and 28 percent of the indicators are extremely 
distant or far from their target, with the rest being at a moderate distance and close to the target. 
These percentages clearly show how far we are from women-led development. 

Progress on SDG-5 will play a pivotal role in the progress of the other SDGs. To end 
discrimination against women and girls, we need to ensure they have access to essential health 
services (SDG-3), access to good education at an affordable price (SDG-4), access to the labor 
market (SDG-8), and access to political participation (SDG-10). Furthermore, ending 
discrimination will help women explore opportunities in the labor market and contribute to 
economic growth (SDG-8), promote a peaceful and inclusive society (SDG-16), and contribute 
to a reduction in poverty (SDG-1). 

Sustainable Development Goals with Gender-specific Indicators 

As we understand and uncover the interlinkages between various goals, it is important 
to recognize the significance of gender-specific indicators for each of the 17 goals. As per our 
internal research and analysis, there are ten goals with gender-specific indicators working 
towards eradicating poverty, achieving zero hunger, good health, gender equality, quality 
education, and economic growth, among others. 

The gender-specific SDG indicators along with the supplemental indicators contribute 
to the progress of these individual goals and take us a step closer to achieving SDG-5. However, 
we also need to focus on goals that lack indicators related to women’s empowerment and 
gender. 

Consider the issues of affordable and clean energy (SDG-7). Globally 770 million 
people lack access to power and more than 2.5 billion people lack access to clean cooking. 
With 2.5 million premature deaths every year due to household pollution. Additionally, women 
and girls are most severely affected by energy poverty, depriving them of healthcare, education, 
food security, and access to economic opportunities. Since women continue to face gender 
disparities in both access and use of energy, we need to solve the issue of energy poverty 
through a gender lens by building gender-responsive policies at the national and global levels, 
providing women with equal opportunities in the workforce and supporting women-led 
business ventures in the energy space. 

Another issue to focus on is clean water and sanitation (SDG-6). According to data, 
800,000 women die each year from illnesses linked to a lack of water, basic sanitation, and 
hygiene. Moreover, women and girls globally spend about 200 million hours collecting water 
every day, which increases their risk of facing violence and harassment and results in 
psychological stress. As women remain underrepresented in water governance, we should work 
towards recognizing them as water management stakeholders and promoting gender-inclusive 
water and sanitation initiatives. Apart from these critical issues, we should also focus on 
increasing women’s participation in creative solutions and innovation (contributing to SDG-9) 
and involve women and their communities in decisions that affect the environment, livelihoods, 
and way of life (contributing to SDG-12, SDG-13, SDG-14, and SDG-15). 

Over the years, India has secured its women and empowered them through various 
schemes and policies. Since traditional cooking methods disproportionately affect women, the 
Indian government launched the Pradhan Mantri Ujjwala Yojna to replace polluting cooking 
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fuels with LPG for more than eighty million households. Through the Jal Jeevan Mission 
launched in 2019, the government aims to address the issue of water scarcity in rural India by 
placing women at the center of water access. Moreover, the government has adopted various 
initiatives to assist women in the energy sector, including the women empowerment scheme, 
subsidy for female-installed solar home systems, and mainstreaming clean-energy-based 
solutions in India’s rural economy through the Decentralised Renewable Energy (DRE) policy. 
Through these initiatives, the country is not only enhancing women’s empowerment but 
ensuring health and economic benefits. 

Finally, to meet the goal of gender equality, more such programs must be made 
available along with increased global collaboration and investments (SDG-17). It is evident 
that gender equality impacts all 17 SDGs, and we need to do better. To accelerate progress, we 
must go beyond the current boundaries and introduce gender-specific indicators in all those 
goals that lack the gender lens. It is important to recognize the strategic reflection of this 
enhanced relationship. Women and girls must be at the forefront of all elements and areas if 
we want to move ahead and not fail as a community. Moving forward, progress in SDG-5 will 
be achieved by increasing social sensitization, developing advanced legal and policy 
frameworks, community practices, global cooperation, funding, affirmative action, and shared 
accountability between men and women. 

Progress on the Sustainable Development Goals: The gender snapshot 2023 

This publication is the latest installment in the annual series jointly produced by UN 
Women and UN DESA. The report provides a comprehensive analysis of gender equality progress 
across all 17 Sustainable Development Goals (SDGs). 

Halfway to the endpoint of the 2030 Agenda for Sustainable Development, the world is 

failing to achieve gender equality, making it an increasingly distant goal. If current trends continue, 
more than 340 million women and girls will still live in extreme poverty by 2030, and close to one 
in four will experience moderate or severe food insecurity. Growing vulnerability brought on by 
human-induced climate change is likely to worsen this outlook, as many as 236 million more 
women and girls will be food-insecure under a worst-case climate scenario. 
The gender gap in power and leadership positions remains entrenched, and, at the current rate of 
progress, the next generation of women will still spend on average 2.3 more hours per day on 
unpaid care and domestic work than men. No country is within reach of eradicating intimate partner 
violence, and women’s share of workplace management positions will remain below parity even 
by 2050. Fair progress has been made in girls’ education, but completion rates remain below the 
universal mark. With the clock ticking, urgency mounts. 

This report advocates for an integrated, holistic approach to advancing gender equality, 
involving multistakeholder collaboration and sustained financial backing. Neglecting to amplify 
efforts and invest in gender parity jeopardizes the entire 2030 Agenda for Sustainable 
Development. 

Regular resources report 2022: Accelerating gender equality 

This report provides information and analysis of UN Women’s regular resources in 2022, 
the first year of the implementation of the UN Women Strategic Plan 2022-2025. Regular 
resources, also known as voluntary “core” resources, “unearmarked contributions”, and 
“unrestricted funding”, are monetary contributions to the UN Women’s Strategic Plan. 
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Regular resources enable the implementation of the triple mandate tasked by the General 
Assembly. They fund the normative and coordination mandates that are not suited to project 
funding, and catalytic funding for programming, allowing us to tap into the powerful 
complementarity between all three aspects of our mandate. They allow UN Women to be agile and 
responsive to conflict and crisis. 

In 2022, 87 funding partners contributed USD 153 million in regular resources. The trust 
placed in UN Women by these funding partners, their political engagement in support of gender 
equality and women’s empowerment, and their financial contribution allowed UN Women to work 
in more than 100 countries and territories, reaching 97 percent of Strategic Plan output-level 
development milestones to deliver results for women and girls. 

This report identifies the essential ways regular resources enable UN Women to be the leading 
champion of gender equality and women’s empowerment. The report visualizes the regular 
resources “dollar journey” per Strategic Plan Impact Area, demonstrating how strategic and 
targeted regular resources investments underwrite and leverage large development result portfolios. 
Flowcharts provide a granular view of development result expenses at regional and systemic 
outcome levels, while success stories from the field showcase regular resource investment results 

Key Issues: 

Experience has shown that addressing gender equality and women’s empowerment 
requires strategic interventions at all levels of programming and policy-making. In addition to 
the different forms of gender-based violence and harmful practices mentioned above, key 
issues include: 

Reproductive health: The ability of women to control their fertility is fundamental to 
women’s empowerment and equality. When a woman can plan her family, she can plan the rest 
of her life. Protecting and promoting women’s reproductive rights — including the right to 
decide the number, timing, and spacing of children — is essential to ensuring women’s and girls’ 
freedom to participate fully and equally in society. 

In addition, for both physiological and social reasons, women are more vulnerable than 
men to reproductive health problems. Collectively, complications of pregnancy or childbirth 
are one of the leading causes of death of women of reproductive age. In 2017, about 295,000 
women died from preventable causes related to pregnancy and childbirth. Failure to provide 
information, services, and conditions to help women protect their reproductive health 
constitutes gender-based discrimination and is a violation of women’s rights to health and life. 
Economic empowerment: Poverty is not gender-neutral: Globally, women are more likely to 
be poor than men. Economic disparities persist partly because women have unequal access to 
and control over economic resources, and much of the unpaid work within families and 
communities falls on the shoulders of women. 

Educational empowerment: About two-thirds of the world’s illiterate adults are women. 
Lack of education severely restricts a woman’s access to information and opportunities. 
Conversely, increasing women’s and girls’ educational attainment benefits both individuals 
and future generations. Higher levels of women's education are strongly associated with lower 
infant mortality and lower fertility, as well as better outcomes for their children. 

Political empowerment: Gender equality cannot be achieved without the backing and 
enforcement by institutions. However, too many social and legal institutions still do not grant 
women equality in basic legal entitlements and human rights, in access to or control of 
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resources, in employment or earnings, or in social or political participation. Men continue to 
occupy most positions of political and legal authority; globally, less than one-quarter of 
parliamentarians are women and the percentage is even less in the Arab States Region. 
Suggestions 

India is poised at a critical juncture with a fast-growing economy, rapid urbanization, 
and an expanding youth population. India’s journey towards sustainable development cannot 
be ensured without the equal participation of its other demographic half - its women and girls, 
and without a strong commitment to gender equality, and women’s empowerment. Therefore, 
it is of paramount importance to end the multiple forms of gender violence and secure equal 
access to quality education and health, economic resources, and participation in political life 
for both women and girls and men and boys. 

If we have to help men in coping with failure, we need alternate models of success. We 
need to bring up boys differently, and not limit it to boys from deprived families. We need to 
work with boys, parents, and teachers simultaneously. We need to build empathy, celebrate 
different kinds of success, and find ways to promote collaboration over competition. At home, 
both boys and girls need to learn to care for themselves and others. The successful model for 
bringing up girls cannot be to bring them up like boys. 

If we want to address persistent gender discrimination, increasing male violence, 
everyday sexism, and ‘problem’ men and boys, the answer may lie in redefining ‘success’. We 
have to develop alternate models of leadership where men can provide opportunities to others 
without worrying that it will take away their power. We need to also celebrate ‘successes’ that 
are not accompanied by material wealth or authority over others. To do so, we need to build a 
collaboration with men who wield power over other men. Such collaboration should encourage 
men, without blaming or accusing them, to understand how their own ‘successful masculinity’ 
may hurt themselves and others. Our experience shows that there are men who are willing to 
engage in this process. This is how relationships between women and men, and between men 
and other genders, ultimately improve and larger social and institutional changes take root. 
Conclusion: 

Gender equality is when people of all genders have equal rights, responsibilities, and 
opportunities. Everyone is affected by gender inequality - women, men, trans and gender- 
diverse people, children, and families. It impacts people of all ages and backgrounds. Gender 
roles tend to change over time. Individuals must have presented that the world was not always 
as they know it today, and the future can be completely different. How the future may look 
depends on humanity and the way they think. When women get equal rights, the world can 
progress together with everyone playing an essential role. If there weren't any women's rights, 
women wouldn't have been allowed to do something as basic as a vote. Further, it is a game- 
changer for those women who suffer from gender discrimination. When we empower all 
genders, especially the marginalized ones, they can lead their lives freely. Moreover, gender 
inequality results in not letting people speak their minds. Ultimately, it hampers their future 
and compromises it. Thus, We cannot have a free and equal society until everyone is equally 
free. In the absence of equal rights for women, this inequality is a concern for everyone. A key 
component of sustainable development, economic growth, and peace and security is the 
concept of gender equality and women empowerment. Gender discrimination must be checked 
at every stage so that no person should be denied a chance to learn and grow. Thus, everyone, 
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no matter male or female, must get a start in life in terms of education and other opportunities. 
We must come together as a society to do this. 
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Abstract: 

The global gender wage gap, a pervasive issue that affects economies and societies 
worldwide, represents a significant barrier to gender equality and economic development. This 
review aims to synthesize existing research across various disciplines in order to 
comprehensively understand the causes, consequences, and potential solutions to this disparity. 
By examining factors such as occupational segregation, discrimination, educational disparities, 
and policy interventions, this paper highlights the complex interplay of socio-economic and 
cultural factors contributing to wage differences between genders. Additionally, it explores the 
economic and social implications of the wage gap, including impacts on poverty, economic 
growth, and societal inequality. Through the analysis of global case studies and policy 
evaluations, this review identifies effective strategies for mitigating the gender wage gap, 
offering insights into future directions for research and policy-making. The ultimate goal is to 
contribute to the ongoing efforts towards achieving gender wage equality, essential for the 
realization of inclusive and sustainable economic advancement. 

Key words: Gender Wage Gap, Economic Development, Occupational Segregation, 
Discrimination, Policy Interventions, Societal Inequality, Gender Equality. 
Introduction: 

The gender wage gap refers to the disparity in median earnings between men and 
women, usually expressed as a percentage of men's earnings, and is assessed across various 
sectors and positions, shedding light on the pervasive issue of gender inequality in the 
workforce. According to the World Economic Forum (2021), globally, women earn an average 
of only 77 cents for every dollar earned by men, indicating a significant wage gap that has 
persisted despite numerous efforts to address it. This measurement not only highlights 
disparities in pay for equivalent work but also reflects broader issues of occupational 
segregation, access to education, and workplace discrimination (World Economic Forum, 
2021). Addressing the gender wage gap is essential for achieving gender equality and fostering 
economic development. The persistence of wage disparities undermines the principle of equal 
pay for equal work, a cornerstone of gender equality, and hampers economic growth by not 
fully utilizing the potential of the female workforce. Studies have shown that reducing the 
gender wage gap would significantly boost global economic output, demonstrating that gender 
equality in the workplace is not only a matter of fairness but also a critical economic strategy 
(Daly, Bengali, & Dossani, 2021). 

The goals of this paper are multi-faceted. Initially, a thorough examination of the extant 
literature concerning the root causes of the gender wage disparity is presented, encompassing 
systemic discrimination, occupational segregation, and educational discrepancies. 
Subsequently, the economic and social ramifications stemming from wage disparities between 
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genders are explored. Lastly, the current policies and approaches aimed at narrowing the gap 
are assessed. This study's ultimate objective is to make a meaningful contribution to the 
ongoing conversation about gender equality and economic growth, offering useful insights and 
suggestions for policymakers, academics, and activists working towards a more equitable 
future. 

Historical Context and Global Overview: 

The gender wage gap has a complex history, rooted in centuries of gender roles and 
economic structures that have systematically undervalued women's work. Historically, the 
industrial revolution marked a significant turning point, as it created a division between 'home' 
and 'work' and entrenched the idea of wage labor as predominantly male. This period saw 
women entering the workforce in increasing numbers, yet they were often confined to lower- 
paying sectors and positions, a trend that has persisted into the modern era (Goldin, 2014). 
Over the twentieth century, significant progress was made towards gender equality in the 
workplace, particularly in the latter half, as feminist movements gained momentum and anti- 
discrimination laws were enacted in many countries. Despite these advances, the wage gap has 
narrowed at a slow pace, indicating the persistence of underlying gender biases and structural 
inequalities (Goldin, 2014). 

A comparative analysis across different regions and countries reveals a diverse 
landscape of the gender wage gap, influenced by cultural, economic, and legal factors. In 
Scandinavian countries, for example, comprehensive gender equality policies, including 
generous parental leave and subsidized childcare, have contributed to some of the lowest wage 
gaps globally. However, even in these countries, disparities remain, particularly in senior and 
high-paying roles (European Institute for Gender Equality, 2020). In contrast, countries with 
less robust legal frameworks and gender policies, such as those in parts of Asia and Africa, 
often report wider wage gaps. These disparities are exacerbated by factors such as lower female 
participation in the workforce, limited access to education, and cultural norms that prioritize 
male labor (World Economic Forum, 2021). This overview underscores the multifaceted nature 
of the gender wage gap, shaped by historical legacies and contemporary policies. It highlights 
the importance of targeted interventions that address both the symptoms and root causes of 
wage disparities, taking into account the unique socio-economic contexts of different regions. 
Discussion on Economic, Social, and Political Factors Contributing to Regional 
Variations in the Gender Wage Gap: 

The gender wage gap's regional variations are significantly impacted by a complex 
interplay of economic, social, and political factors that differ from one region to another. 
Economically, the structure of a region's economy plays a crucial role. For instance, economies 
heavily reliant on industries traditionally dominated by men, such as manufacturing and 
construction, often exhibit wider gender wage gaps. Conversely, regions with economies 
focused on sectors like healthcare and education, where female participation is higher, tend to 
have narrower gaps. Additionally, the overall level of economic development impacts women's 
access to the labor market and their bargaining power within it, thereby affecting wage 
disparities (Blau & Kahn, 2017). 

Social factors, including cultural norms and societal expectations regarding gender 
roles, significantly influence the gender wage gap. In societies where traditional views on 
gender roles are prevalent, women are often expected to prioritize domestic responsibilities 
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over professional careers, limiting their opportunities for higher education and employment in 
well-paid sectors. Such norms not only restrict women's participation in the workforce but also 
reinforce stereotypes that contribute to wage disparities. Furthermore, the social infrastructure 
supporting gender equality, such as access to affordable childcare and parental leave policies, 
varies greatly between regions, directly affecting women's ability to balance work and family 
life and, consequently, their earnings (Bettio & Vereshchagin, 2014). 

The influence of political factors, such as government policies and legal frameworks, 
is crucial in determining the gender wage gap. Regions with strict legal protections against 
gender discrimination, comprehensive gender equality laws, and effective enforcement 
mechanisms generally have smaller wage gaps. For instance, policies that guarantee equal pay 
for equal work, safeguard against workplace discrimination, and support work-life balance can 
significantly reduce wage disparities. Additionally, the political will to tackle gender inequality, 
as shown by the prioritization of gender issues and the allocation of resources to gender-focused 
programs, varies considerably across regions and significantly impacts progress toward closing 
the wage gap (Seguino, 2007). The economic, social, and political dimensions are 
interconnected, with each aspect influencing and being influenced by the others. To effectively 
address the gender wage gap, a holistic approach is necessary that considers all of these factors, 
acknowledging the unique challenges and opportunities present in each region. Occupational 
Segregation and the Gender Wage Gap: 

Occupational segregation, the distribution of genders into different occupations and 
sectors, is a significant factor contributing to the gender wage gap. This phenomenon occurs in 
two main forms: horizontal segregation, where men and women are concentrated in different 
kinds of jobs, and vertical segregation, where men are more likely than women to hold higher- 
ranking, better-paid positions within the same field (Charles & Grusky, 2004). Horizontal 
segregation is evident in the gendered division of labor, with women disproportionately 
represented in sectors often characterized as ‘feminine,’ such as healthcare, education, and 
social services, which typically offer lower wages compared to ‘masculine’ sectors like 
engineering, technology, and construction. 

The origin of occupational segregation lies in a complex interplay of societal norms, 
educational selections, and employer biases. Gender stereotypes and cultural expectations 
shape the career paths that individuals pursue, steering males and females towards traditional 
gender roles from a tender age. Educational institutions and career counseling often perpetuate 
these patterns, leading to disparities in fields of study and occupational choices between 
genders (Correll, 2001).Moreover, employer preferences and biases contribute to vertical 
segregation by restricting women's access to leadership roles and top-tier positions, even in 
female-dominated sectors. Stereotypical perceptions of gender roles and competencies can 
affect hiring decisions, promotions, and evaluations, systematically disadvantaging women in 
the workplace (Goldin, 2014). 

The significance of occupational segregation on the gender wage gap is undeniable. 
Jobs predominantly held by women tend to be undervalued and underpaid, not necessarily due 
to the inherent nature of the work but rather as a result of societal devaluation of women's labor. 
Furthermore, the concentration of women in lower-paying sectors and positions restricts their 
overall earning potential, exacerbating the persistent wage disparities observed worldwide 
(Blau & Kahn, 2017). To address occupational segregation, it is crucial to challenge deeply 
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ingrained gender norms and stereotypes, promote gender-neutral educational and career 


guidance, and enforce 


anti-discrimination laws in the workplace. By dismantling the barriers 


that direct men and women into different career paths, progress can be made toward closing 
the gender wage gap, as shown in Table-1. 


Table-1 
Gender gap 
Cause Description 
Differences in education level and field of study significantly influence 
Educational earnings. Women often pursue degrees in fields that lead to lower-paying 
Disparities careers compared to men. Additionally, gender disparities in STEM 
fields contribute to wage gaps. 
Both direct and indirect discrimination in the workplace impact women's 
earnings. Direct discrimination includes unequal pay for the same work, 
Discrimination while indirect discrimination involves biases in promotions, evaluations, 


and job assignments. 


Work Experience and 
Career Interruptions 


Career breaks, primarily due to caregiving responsibilities, negatively 
affect women's earnings. These interruptions lead to a loss of experience 
and missed career advancement opportunities, widening the wage gap. 


Gender norms influence negotiation behaviors and career advancement 


Negotiation andjjopportunities. Stereotypes about gender roles can deter women from 
Gender Norms negotiating salaries or pursuing promotions aggressively, contributing to 
their lower earnings. 
Differences in education level and field of study significantly influence 
Educational earnings. Women often pursue degrees in fields that lead to lower-paying 
Disparities careers compared to men. Additionally, gender disparities in STEM 
fields contribute to wage gaps. 
Both direct and indirect discrimination in the workplace impact women's 
earnings. Direct discrimination includes unequal pay for the same work, 
Discrimination while indirect discrimination involves biases in promotions, evaluations, 


and job assignments. 


Work Experience and 
Career Interruptions 


Career breaks, primarily due to caregiving responsibilities, negatively 
affect women's earnings. These interruptions lead to a loss of experience 
and missed career advancement opportunities, widening the wage gap. 


Negotiation and 


Gender Norms 


Gender norms influence negotiation behaviors and career advancement 
opportunities. Stereotypes about gender roles can deter women from 
negotiating salaries or pursuing promotions aggressively, contributing to 


their lower earnings. 


The table summarizes the key factors contributing to the persistent problem of the 
gender wage gap, which has a significant impact on women's economic well-being and 
workforce equality. The causes listed in the table—Educational Disparities, Discrimination, 


Work Experience and Career Interruptions, and Negotiation and Gender Norms—offer a 
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succinct picture of the multifaceted challenges that women face, highlighting the intricacy of 
this issue. Educational Disparities exemplify the influence of societal and cultural factors on 
educational and career decisions. The trend of women pursuing degrees in fields that are 
traditionally associated with lower pay is a result of both individual choices and societal 
expectations. The underrepresentation of women in STEM fields, where salaries are generally 
higher, further intensifies wage disparities. This underscores the importance of initiatives that 
encourage women to pursue and succeed in higher-paying fields, as well as addressing the 
systemic biases that discourage them from doing so. 

Discrimination in the workplace, both direct and indirect, constitutes a formidable 
obstacle to wage equality. Direct discrimination, such as pay disparities for identical work, is 
often more conspicuous and can be more easily remedied through legislative action. Indirect 
discrimination, on the other hand, encompasses biases in areas like promotions, evaluations, 
and job assignments, and is more covert in nature, necessitating a comprehensive approach to 
address. These practices not only impact women's earnings but also their career trajectory and 
job satisfaction, perpetuating the wage disparity. Work Experience and Career Interruptions 
have a particularly significant impact on women, who are more likely to take career breaks to 
fulfill caregiving responsibilities. These breaks can have long-lasting consequences on 
women's earnings, career progression, and pension contributions. The cumulative effect of 
these interruptions significantly exacerbates the wage gap, underscoring the need for policies 
that promote work-life balance, such as parental leave and flexible working arrangements, to 
mitigate the consequences of career breaks. 

Negotiation and gender norms are significant factors that perpetuate the gender wage 
gap. Gender stereotypes and norms can deter women from negotiating for higher salaries or 
promotions, resulting in lower earnings compared to men. Therefore, it is crucial to address 
these norms and empower women to negotiate effectively to close the wage gap. The table 
emphasizes the interconnectedness of the factors contributing to the wage gap and highlights 
the need for a multi-faceted approach that addresses educational choices, workplace 
discrimination, the impact of career breaks, and negotiation practices. Moreover, the table 
underscores the broader societal and cultural constructs that contribute to gender inequality, 
indicating the need for efforts to challenge and change these underlying norms to close the 
wage gap. 

Consequences of the Gender Wage Gap: Economic Impacts 

The gender wage gap has significant implications for economic growth and poverty. By 
failing to value the labor of half the population, economies are not realizing the full potential 
of their workforce, resulting in decreased productivity and economic output. Research 
conducted by McKinsey Global Institute in 2015 found that advancing women's equality, 
including addressing wage disparities, could add $12 trillion to global GDP by 2025. 
Additionally, the wage gap contributes to increased poverty rates among women, particularly 
single mothers and elderly women, exacerbating economic inequalities as noted by Kabeer 
(2005). 

Social Implications 

The gender wage gap has significant social repercussions, affecting familial dynamics 
and perpetuating societal inequality. This disparity reinforces conventional gender roles by 
making it economically advantageous for women to take on caregiving responsibilities, while 
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men are encouraged to continue working, thereby entrenching gender roles. This dynamic 
contributes to the enduring presence of occupational segregation and restricts women's 
opportunities for professional advancement. Furthermore, the wage gap detracts from efforts 
aimed at achieving gender equality, as it reflects and perpetuates the devaluation of women's 
work and worth in society (England, 2010). 

The financial disparities stemming from the gender wage gap significantly impact 
women's health and psychological outcomes. Research indicates that lower earnings contribute 
to increased levels of stress, anxiety, and depression among women. The stress associated with 
financial insecurity and the struggle to meet basic needs can have long-lasting effects on 
physical and mental health. Moreover, the scarcity of financial resources can restrict access to 
healthcare services, thereby exacerbating health disparities (Hawkins, 2020). 

These consequences highlight the far-reaching effects of the gender wage gap, 
emphasizing the necessity of addressing this issue not only from an economic perspective but 
also for the overall well-being of society. 

Conclusion 

This research has illuminated the multifaceted nature of the gender pay disparity, 
demonstrating its prevalence across a variety of regions and industries, despite significant 
advancements towards gender equality. Key findings indicate that disparities in education, 
workplace discrimination, career interruptions due to caregiving responsibilities, and the 
influence of negotiation and gender norms significantly contribute to the wage disparities 
between genders. These factors are deeply intertwined with societal and cultural norms that 
dictate gender roles, affecting the professional paths women choose and their progression 
within those paths. The economic, social, and health-related consequences of the gender pay 
gap underscore the urgency of addressing this issue, not only as a matter of fairness and 
equality, but also for its broader implications on global economic growth and societal well- 
being. The challenges in closing the gender pay gap are complex and varied, necessitating a 
nuanced approach to future research and policy-making. 

Areas for future research include exploring the impact of emerging technologies and 
the gig economy on gender pay disparities, the effectiveness of policy interventions in different 
cultural contexts, and the role of men in advocating for and supporting gender equality in the 
workplace. Additionally, there is a need for more longitudinal studies to understand the long- 
term effects of current interventions and to identify sustainable solutions. Global cooperation 
is essential in this endeavor, as the gender pay gap is a universal issue that transcends national 
borders. Sharing knowledge, policies, and best practices across countries can foster innovative 
solutions and create a collective momentum towards achieving gender pay equality. Ultimately, 
addressing the gender pay gap requires a concerted effort from governments, businesses, civil 
society, and individuals to challenge and change the underlying norms and structures that 
perpetuate gender inequalities. 
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ABSTRACT 

This is an article based on whether Hijab is protected under Article 25 of the Indian 
constitution or it’s a Personal Choice of Women, and some detailed explanation about what is 
Article 25 of the Indian Constitution with reported case laws. In my article I’ll be giving 
insights on the Karnataka Hjab Case which created a lot of controversies over the Hijab wore 
by women in India. I have also discussed the findings made by me, and also did a detailed 
analysis with my thoughts, reasoning and research. 

Introduction 

Before getting into the topic, let’s try to basically understand, What is Religion? 

‘Faith consists in believing what reason cannot’ — Jordan Peterson 

Oxford dictionary defines religion as the belief in and/or worship of a superhuman 
controlling power, especially a personal God or gods (1). The definition of religion is a 
controversial and complicated subject, scholars have differed in opinions, eminent thinker like 
Ernst Feil has even doubted that Religion has any specific meaning or definition (2). Religion 
used to be an important form of human identity; before the advent of modern western 
civilisation’s ideas and isms, religion was an inevitable and imperishable being that existed in 
people’s mind. The states were inseparable from the Church, temple or any other religious 
beliefs that existed those times. It is secularism, democracy and Republic which have made all 
the Religions and belief systems inefficacious. 

The difference between Religion and belief is, all religions are belief, but all beliefs are 
not religion. One can be an atheist, but he cannot say that I don’t beieve in anything; if he says 
so, he is an oblivious person. Athesim, Nihilism, Stoicism and many other belief systems are 
here and each believe in their own reasoning for existence. So it is inherent, man by nature is 
always in search of meaning for his life, and he want to hold the rope of a belief, idea and faith, 
it is psychological and even Physiological in nature, as said by Canadian clinical psychologist 
Jordan Peterson. (3) 

Defintion in case law. 

A.S. Narayan vs State of AP; 

Justice Hansaria said that our constitution makers mentioned the term religion in Article 25&26 
and Religion may inspire one to build a fragile, mortal home for god and Dharma helps one to 
recognize the immortal shrine in the heart. 

(1)www.oxfordleaenersdictionaries.com/religion 
(2)www.wikipedia.org/wiki/Definition/religion 

(3)Lectures of Jordon peterson from his Youtube channel 


46 


Right to freedom of Religion in the Indian Constitution. 

Right to freedom of religion is guaranteed under Part III (Fundamental Rights) of Indian 
Constitution under Article 25 to Article 28. 

Article 25 of Our Indian Constitution:(Freedom of conscience and Free Profession, 

Practice and Propagation of Religion) 

Article 25 gurantees the freedom of conscience, the freedom of profess, practice and 
propagate religion to all its citizens. 

e The above mentioned freedom are subject to public order, health and morality. 

e This article also gives a provision that the State can make laws; 

e That regulates and restricts any financial, economic, political or other secular activity 
associated with any religious practice. 

e That provides for the social welfare and reform or opening up of Hindu religious 
institutions of a public character to all sections and classes of Hindu. Under this 
provision, Hindus are construed as including the people professing Sikh, Jainaor 
Buddhist religions and Hindu institutions shall also be construed accordingly. 

e People of the Sikh faith wearing and carrying the kirpan shall be considered as included 
in the profession of the Sikh religion.(4) 

Reported Judgmets under Article 25 of indian Constitution: 

Bijoe Emanuel v. State of Kerala (1986) 3SCC 11 
The Children belonging to Jehovah Community witnessed expulsion from the school 

refusing to sing The National Anthem. The circular issued by the director of the institution. 

Kerala has made it obligatory for the students in school to sing National Anthem. The 

Children in this case stood up respectfully when the national anthem being sung at their 

school but they did not join in singing it . The children were expelled from the school for 

not singing National Anthem and they committed an offence under the National Honours 

Act, 1971. 

(4) Constitution of India — Article 25 
The Kerala High Court upheld the expulsion but the Supreme Court reversed the 
decision of the Kerala High Court and held they did not commit any offence because by 
standing in respect of the National Anthem shows that they have full respect towards it as 
far as their not singing, it is concerned they are fully covered under article 25 of the Indian 

Constitution of India. 

N. Adityanan v. Travencore Devoswam Board (2002) 8 SCC 106 
Whether non brahmins can become pujaris in temples. This was the substantial question 

of law in this case. The Supreme Court decided that Brahmins do not have the monopoly 

over performing the pujas in a temple and said that a non-brahnin can be appointed as a 

pujari if he is properly trained and well versed with the rituals as per the vedic hindu order. 

State of Karnataka v. (DR.) Praveen Bhai Togadia, (2004) 9 SCC 
The Supreme Court held that Secularism means that State has no religion, must get an 

assurance from the state that he has the protection of law to freely profess, practice and 

propagate his religion and freedom of conscience. 
On July 22,2022 there was a protest in Bareilly outside a School for the restriction of 

the entry of the students who wear Kada (Steel Bracelet),Turban & carrying a 
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Kirpan(Dagger). It’s because few students in a gang fought within themselves using a Kada 
due to which Kirpan, Turban Kada is restricted in Schools. 
KARNATAKA HIJAB CASE 

It was a Split Verdict by Justice Hemant Gupta and Sudhangshu Duhila 

On January 1, when few group of Muslim girls in Karnataka Udupi were not allowed 
to attend the classes in their college as they came wearing Hijab which is not the dress code in 
their school the CDC President, BJP MLA Raupathi Bhat said that they are free to get Transfer 
Certificate to any college where the practice of wearing Hijab will be allowed , as their policy 
was clear — ‘No Hijabs in the Classroom’. 

On January 26", the Karnataka Governement set up an expert committee to resolve the 
issue. 

They also argued that they cannot be barred for wearing hijab in classroom as there is 
no law at present restricting of wearing hijab in classroom.Senior Advocate Devdatta Kamat , 
representing two girls from Kundapura College, said that any ban would impinge on 
Fundamental Rights and Freedom of Religion guranteed under Article 25 of the Constitution. 

The State Government contended that wearing of Hijab was not an essential religious 
practice.It said that any kind of practice or belief must pass the individual dignity and 
constitutional morality as expounded in the Sabarimala Case . 

The State Government said that the freedom of religion can be subjected to reasonable 
restrictions under our constitutional provisions for the maintenance of Institutional Disciplines. 
On February 5 2022, government circular pertaining to follow the following dress code which 
was under the challenge before the court does not interdict with the rights of the petitioner. 

On February 10, the full bench had passed an interim order saying that pending 
consideration all these petitions, all students regardless of their religion or faith are restrained 
from wearing Saffron Shawls, Scarfs, Hijab are the likes within the classroom.This bench has 
also made it clear that this order is confined to institutions wherein The College Development 
Committees(CDCs) has prescribed student dress code/uniform. 

In SC 10 days before the verdict of the HC they said that the petitioners would be 
provided with an hour time on Thursday to complete their argument and the Karnataka High 
Court also eventually ruled Hijab is not an essential part of the Islamic Religion. (5) 

HIJAB IS NOT CONSTITUTIONALLY PROTECTED -— on what basis? 

The HC completely held that hijab is not protected under the Muslim Religion due to 
which our constitution cannot give protection to hijab under article 25, as over the years the 
courts have held that only the parts of the religion that are essential only will be protected under 
article 25. 

The essential part of the religion is primarily derived from the doctrine of the religion 
itself the court said, the petitioner argued that wearing a Hijab is an essential practice to their 
faith while the state government contested that it is not an essential practice, it is Sunnah(not 
obligatory). 

(5)www.hindustantimes.in/hijabcontroversy 
(5)www.livelaw.in/karnataka/hijab 

Both placed their interpretation of the Islamic text Quran - the Central text of Islam, 

and the Hadiths (saying of Prophet Muhammad) before the court to prove their point. 
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The State Government also argued that wearing the hijab was oppressive for the 
women, thus it went against the Constitutional Morality and Individual Dignity.The petitioner 
said these ideas were also menat respective to individual choices, so that hijab should be 
allowed. 

The Court, relying on different religious commentators were accepted to be authentic, 
wearing hijab is not obligatory. Looking into consideration of various texts, the court said that 
the hijab was a veil meant to be a safe means for the women to leave their homes. Thus wearing 
the hijab was not considered essential to Islam. 

In addition, the court noted that prescribing hijab and headgear may hinder the process 
of emancipation of women in general and to muslim women in particular. 

One of the important aspect on which the Supreme court has adduced evidence that the 
hijab is not an essential religious practice is enumerated here:- 

YOUSUF ALV’S COMMENTRY: 
Hijab in the Quran 

“...to wrap a portion of their headcovers over their chests and not to expose their 
adornment” Quran 24:31 

Yousuf Ali is an eminent Islamic scholar, his translation of Quran from Arabic to 
English was found to be the best ever in English. For all the Interpretations, schools of thought 
and for all other purposes of understanding the Quran in English his Translation is prioritised 
and referred. (6) 

In Yousuf Ali’s commentary while explaining the verse about Hijab, he wrote that the 
Hiab should not be made compulsory. The High court of Karnataka with this finding has came 
to a decision that the Hijab is not an essential religious practice. ( 

It is pertinent to state that, the above finding which has been made by the High court 
was factual, but it made a mistake in interpreting it properly. 


(6) findings from the reading of judgment 

Yousuf ali’s commentary in that particular verse was deep rooted, Hijab shall not be 
made compulsory, so that women can have the freedom of choice. Women out of her own free 
will, out of her own choices and decision making, she shall wear the hijab. That was the reason 
which was deep-rooted in his commentary. So while interpreting the verse, his whole mind and 
reasoning should be given weightage. 

KARNATAKA HIGH COURT GAVE AVERDICT THAT HIJAB IS PROHIBITED IN 
SCHOOLS THEN WHAT IS THE PLIGHT OF THE MINORITY INSTITUTION AND 
SCHOOLS FUNCTIONED BY MINORITIES: 

Certain important religious practices which are found to be essential, and also not 
against Public order, morality, and health, this is also kept under checks and balance through 
the state for any economic, financial, political or other secular activities. Now let’s check the 
boxes. 


1) Hijab violative of Public order - No 

2) Hyab violative of morality - No 

3) Hijab violative of health - No 

Under Article 25(2) of Indian constitution can state restrict hijab in schools for 
secularistic purpose? - Yes 
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-But- 

There comes a question, even if we consider that hijab is not an essential religious 
practice; why do we allow minority religious Institutions to establish and maintain institutions 
for religious and charitable purposes? 

These religious institutions, preach, practice and propogate their religion in school. 
During the prayer, if it is a christian Institution, they read the bible, if it is a Islamic school, 
they read the Quran, if it is a hindu school, they read the Bhagavad Gita. Now to the arguments 
advanced by the secularists, and those who say that Religion should be kept outside the school 
or from the students in school, then do we have an answer to this? 

Either way it is violative of Article 14 or Article 25 has failed to protect the right 
guaranteed by it. If the reasoning for prohibiting the hijab in school is due to secularism, then 
our state has failed in proving it’s case beyond scrutinity. 


The Hijab no one ever talks about. 

In Chapter 24 of the Quran, Surah An-Noor (The Light) in verse 30, Allah commands 
Prophet Muhammad as follows ‘This is a command to Muslim Men that they should not 
lustfully look at a woman (other than their own wives) and in order to prevent the possibilities 
of temptation they are required to cast their glance at downwards. This is known as “Hijab of 
the Eyes”. 

Just like how the men are commanded to wear hijab, a veil. Likewise, men need to 
lower their gaze, and try to avoid unwanted glances towards the non-mehram women. To the 
arguments of those who follow modern westerners’ agenda and clothing, that Hijab is an 
oppression, it only mandates women to cover their body, and not men. The fact is in Islam, the 
criteria and the dress code for men is: 

1) to not expose their navel 

2) and not to wear the dress below the ankle (Book -Sahih buhari 5787, Aunan an- 
Nasai 5330, 5331) 

3) not to wear Gold (Book —Sahih Buhari 5864) 

4) not to wear silk and red saddles (Book — Sunan Ibn Majah 3590,Miskat al-Masabih) 

Men are only prohibited to wear Gold, silk brocade and wearing below the ankle, but 

not women. Many people are not aware of these religious practice in Islam. 
Should Hijab be protected under Article 25 of the Indian Constitution? 

The Yousuf Ali’s commentary was only to make the hijab not oppresive of women, 
women out of her free will should wear it. Even if we say that state has not protected the hijab 
for the reasons it stated, it found to be contradictory. 

And also, to note that it feels highly prejudice against a particular community. India is 
a land of diversity, people with different faith, language, race and much more are living under 
one Unity — India. So, the government while taking into consideration of issues related with 
these divergents, should try to harmonize the matter in dispute as fairly as possible. (Kind of 
applying a doctrine of harmonious construction) 

But here no proper reasoning and findings could be traced. 

Justice Dhulia’s observations in the case ‘the question of diversity is important in the 
context of the case. Our constitution is also a document of Trust. It is the trust of the minorities 
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have reposed upon the majority.... allowing religious symbols to school can sensitise the 
students to diversity and promote tolreance’. (7) 


CONCLUSION: 

“The Indian constitution should protect those women who want to wear the hijab and 
those women who donot want to wear the hijab”. 

I conclude that Hijab is a Personal Choice of Muslim women at the same time it is not 
oppresive, hence those women who want to wear the hijab out of free-will should be allowed 
to wear it; not allowing them to wear is oppresive. 
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Abstract 

This research paper focuses on the concept of the selective justice along with the origin 
of selective justice. This research paper aims to clarify how the notion of selective justice runs 
counter to the notion of justice as originating in historical fairness. The permissible boundaries 
of administering selective justice while adhering to Indian constitutional demands, which are 
still in effect today, are another major emphasis of this essay. This essay also focuses on the 
relationship between the constitutional requirement for rule of law and selective justice. This 
essay also discusses the romanticization of selective justice by religion, ethnicity, and creed in 
democratic governments. These papers also focus on how the selective justice is quandary for 
the democratic system and is explained through some crucial case laws. 

Keywords: Justice, justice as fairness, Selective Justice absolute justice, natural justice, rule 
of law 
INTRODUCTION- 

Justice is basically an ethical perception that has been described by different scholars 
in different ways particularly deontologically in the form of normative ethical theories. It is 
also sometimes construed axiologically which is value based. Even the ways to access justice 
is also varied. It is assessed through social institutions and basic social structures like 
constitution, and distributions of goods, but it also taken to assess actions and character- 
qualities.*4, Dating back to the emergence of the concept of justice till now many schools have 
been formed which try to explain the concept of justice like libertarian, contractarian, 
egalitarian, utilitarian, distributive, corrective, procedural, substantiative, comparative and so 
on which tries to explain the account of the features that determine whether an action, character- 
trait, social structure, political administration is just or not.*° The concept of justice is so broad 
that till now no one is able to give the exhaustive definition of justice. 

Oxford Dictionary observes, "Justice as just conduct of fairness. It means all forms of 
rightful action". The idea and principle of social justice is based on treating every individual 
equally and giving each his due. Justice is, thus, opposed to inequality, injustice and 
deprivation. "Justice connotes moral dispensation and it is the human ideal’. The Social Justice 
is "the intelligent cooperation of people in producing an organically united community so that 
every member has an equal and real opportunity to grow and team to live to the best of his 
native abilities"*°. The concept of social justice is founded on the basic ideal of socio-economic 
equality and its aim is to removal of socio-economic disparities and inequalities" Justice 
includes how one person is treated at par to other person in similar kind of circumstances and 
if not, then no justice is served. Justice connotes the contents of impartiality that is there should 


4Peter Vallentyne, “Justice in General: An Introduction in Equality and Justice”, Routledge 1 (2003). 
337d. 
36 KJ. Aikyer, judicial dictionary 909 (Butterworth’s, India New Delhi, 13" Edn, 2001). 
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be no biasness in dispensing the justice in similar circumstances. The way in which today’s 
justice is dispensed is totally political driven. We can define this kind of justice in the frame of 
counterpart of social justice that can be compared to social ersatz justice. In one word, this kind 
of justice can be described as selective justice in which rules by the administrator are dispensed 
discriminately. This Political driven justice can be interrelated as reversing of sociological 
justice to the Austinian concept of justice in which justice was interpreted in the context of 
superiority of the sovereign which was explained through the triology of command, duty and 
sanction.*” In Austinian context, Justice is totally at the whim of state which can be termed as 
‘selective justice’. 

PROBLEM OF SELECTIVE JUSTICE- 

The problem of selective justice is so drastic in every aspect. This problem is not new 
and is old as civilization itself and is deeply rooted in our society itself. Selective justice is anti- 
thesis of justice. When the cause of selective justice is politically driven it creates serious 
quagmire for the society at large. This problem is very serious for the countries which follow 
democratic system. And it is mockery that how selective justice is trailed in country where 
democracy is one of the basic structures of the Constitution. As we know that India is the habitat 
of four chief religions with Hinduism in majority in which casteism is deeply rooted in the 
culture of it. Obviously, in democratic election, election of the representative is on the basis of 
religion, race, caste and creed. And what if election is based solely on the basis of religion and 
caste, then definitely, so called concept of Democracy is becoming at fragile and is making its 
mockery at international level because it is resulting in autocratic government as people are 
supporting them and government is supporting many people just to terrorize the people of 
specific communities. People are having the right to elect representative of their own choice. 
What if it is completely based on casteism and communalism? 

Not only is the root of selective Justice in casteism and communalism, it rests in the 
nature of individual man, if he is corrupt. And corrupt person is one who is selfish. 
Corruption is a form of dishonest or a criminal offense which is embarked on by a person who 
is or any organization which is assigned with a position of power and after taking in the position 
of authority he/it acquires illicit benefits or abuses his power for one's personal gain or loss of 
other. Corruption activities are having many bifurcations include bribery and embezzlement, 
and it may also involve practices which are legal in many countries. There are many reasons 
of Corruption in which along with Greed of money, desires, political monopolization, Low 
levels of democracy, weak civil participation and low political transparency, Higher levels of 
bureaucracy and inefficient administrative structures, Low press freedom, Large ethnic 
divisions and high levels of in-group favoritism, Gender inequality, Political instability, Low 
levels of education, Unemployment, Lack of commitment to society are the chief causes 
influencing selective justice as having direct nexus to it. In India, this selective justice is taking 
the different shape regarding violence towards particular communities and reasons are same as 
mentioned in above mentioned paragraph. It is true that absolute justice cannot be possible as 
it is well said by Bentham that Absolute justice is just sham and never be achievable. But at 
least, what we say, legal justice it can be achieve as we follow the concept of rule of law 
according to which everyone is equal before law. 


37Austin, the Province of Jurisprudence Determined at 78 (2 Ed. 1861). 
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The mechanism of selective justice raises the qualm in the democratically established 
institutions. Selective justice means no justice at all. Ideal Justice is that only which is not 
having caprice of selective justice. Selective justice if persuaded in the society definitely causes 
serious problem for the society. While promoting justice for few, if the government is 
promoting justice selectively on its unprincipled discretion, at its whims and caprices, it can be 
proving to be very dangerous to the society at large. There is a sheer need of the system which 
works on the institutionalized principles of justice so that everyone in regime may feel secure 
without any kind of discrimination. There is need to romanticize the norms of justice which 
talks about equality and liberty reducing the calamities of selective justice because 
discrimination in departing justice is no justice at all. 

HISTORY OF SELECTIVE JUSTICE IN INDIA- 

When we are to consider the history of selective justice in India, the concept is old as 
much as human civilization itself or may be before that. Because at that time too, men were 
having sense of protection of their interest and because of that deterioting or seizing the right 
of other by favouring the one who favour him. It became the rule meanwhile. Actually, people 
were following the natural laws at that time. This gave perhaps the birth of favouratism, this 
perhaps one of the bases of that time in discriminatingly access to justice. People at that follow 
the concept of possession, whoever is in possession is the owner, by what means he acquired 
from other was useless. So, the concept of selective justice is not new. It is present from the 
time immemorial. 

When we consider Manu’s code, women were treated as Shudras at various places. 
Even he prohibited divorce or remarriage for women in any circumstances. She was expected 
to treat her husband as her God, whatever may be the character of the husband. In the varna 
system, shudra were given no rights and in the case of some mishaps they have to pay much 
greater of the penalty than Brahmin. Shudra were to face rigorous punishment. Brahmin was 
considered pious person and was thought that he cannot do any wrong. Even the great poet, 
Tulsidas said that in the verse that Dhol, gavaar, shudra, pashu, naari, ye sab taaran ke 
adhikaari*’. Manu actually has established Casteist India which in turn has established its 
"societal principles" on the grounds of prejudice, hatred and subordination upon the lower 
caste. Socio-economic-political-cultural seats uphold the sanctified perception of "purity" by 
sending to Coventry the lower caste people including women. So, Manudharma Sastra can 
never be the basis for citing Manu in the modern period may be seen as insignificant by the so- 
called intelligentsia but it is also true that it is crucial precondition to identify the major problem 
in order to re-construct the democratic social order. 

We can understand it through the teachings of Dr. Ambedkar who said that "It might be 
argued that the inequality prescribed by Manu in his Smriti is after all of historical importance. 
It is past history and cannot be supposed to have any bearing on the present conduct of the 
Hindu. I am sure nothing can be greater error than this. Manu is not a matter of the past. It is 
even more than a past of the present. It is a ‘living past' and therefore as really present as any 
present can be." In the religious scriptures of Hindus, the unequal enforcement of law is 
persisting in India; protecting the upper castes from punishment and manipulating the verdicts 
and this has become a common phenomenon in modern India. Regarding this, again he stated 


38 Available at https://hindi.momspresso.com/parenting/ (Accessed on January 1, 2024). 
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that Dr. Ambedkar for obliterating the caste system and establishing an democratic society, 
"Make every man and woman free from the thralldom of the Shastras, cleanse their minds of 
the pernicious notions founded on the Shastras." To understand this, we can take the access to 
the verdict of the District Court in Bhanwari Devi’s rape case”. In this case, the judge had said 
"upper-caste man could not have raped a Dalit". So, what does this verdict, which carries the 
notion of upper castes as Pure and Impure the lower caste? Manusmriti in Verse 379 of Chapter 
VIII says "Tonsure (of the head) is ordained for a brahmana instead of capital punishment) but 
men of other castes have to suffer capital punishment". Verse 267 of Manusmriti says "A 
Kshatriya having defamed a Brahmana shall be fined one hundred panas; a Vaishya one 
hundred and fifty or two hundred; a Shudra shall suffer punishment." Why discrimination just 
for one same kind of offence? Does it not discriminatory and reposing selective justice. 

Here, selective justice refers to protection of the upper caste from punishment and 
legalizing the killing of lower caste. The verdicts in Bhanwari Devi's case*®, Khairlanji 
massacre“!, and Laxmanpur Bathe case* evidently stand as examples of selective justice. We 
are living in the era where modernity, post-materialist and democratic values dominate but the 
‘Indian era of darkness' stands adversative to this in reality. Ethnicity, religion, money, power, 
status, caste rank is playing an important role in this process of selective justice. We are living 
in at the level of such hypocrisy that we are having the tuck of principle of equality before law 
under Article 14 of our constitution to show that we are liberals but actually on the other side 
we have this selective justice. So, India is practicing Manu's Law which is out rightly 
oppressive in nature. And their victims are not only lower caste Hindus but of other religion as 
well. However, it is also true that during Buddhist era and in Buddhism, there is no such 
discrimination on the basis of caste at that time but its also not remained untouched. We can 
take the example of behavior of Buddhist towards Uighur Muslims in China.*? 

In the mughal period also discrimination was there but to the extent of only that the 
non-muslims were to paid jijya tax and pilgrimage tax but which was later on too abolished by 
Akbar. Sharia laws were applicable to all in criminal matters only that too without any kind of 
discrimination. In the personal matters, hindu laws were applicable if parties were hindus. The 
worse period was of British Period in the matter of selective justice in which the British to face 
less punishment than Indians. Even the concept of rule of law was at fragile in the time of 
British. From the time of establishment of East India Company till they remain in India, they 
thought themselves as superior to Indians. From taking the lands of the valid princely state 
forcefully and cunningly like from Rani of Jhasi, Bahadur Shah etc to the deployment of Indian 
in troops during the time of war as their pawns at front basis so that they were to the prey of 
the bullets of the enemy country as British were behind them and too on horses with rifles. 
They made the law which favors them and was in derogation of Indians. Even such laws are in 
vogue in contemporary time like many of the provisions of IPC like 124-A, 497, Rowlatt Act 


»° Sohan Singh and Anr. vs State Of Rajasthan 2003 (1) WLC 596. 

40 Smt. Bhanwari Devi vs The State Of Rajasthan 1997(1) WLC42. 

4! Central Bureau of Investigation vs. Sakru Mahagu Binjewar and Ors. Criminal Appeal no. 1802 of 2014 
# No one killed 58 Bihar Dalits: HC acquits all accused, Hindustan Times, Oct 10, 2013. Also available on 
https://www.hindustantimes.com/india/no-one-killed-58-bihar-dalits-hc-acquits-all-accused/story- 
uCZZmxeiUgeOY beXrJvd60.html. (Last Accessed on 20 January, 2024) 
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etc. which were used frequently just to shut the mouth of Indians whoever was demanding 
Azadi. These laws are in vague in contemporary times too like UAPA, NSA and PSA act. 
WHAT ACTUALLY SELECTIVE JUSTICE IS- 

To access the justice is the right of every individual. When justice is departed to them 
selectively, it led to selective justice. So, while defining the concept of selective justice, we can 
say that the justice which is provided to the people discriminately. Giving justice to few and 
leaving rest on the basis of the wish of so-called justice givers desperately for their own befitted 
motives. This discrimination can be on the basis of any of the grounds like religion, race, caste, 
sex, place of birth, residence, decency etc. Selective justice is depriving a person to exercise 
his rights which are available to him through the law and to provide the benefit to one who is 
of entitled for it. Selective justice focuses on the elite fortification of particular types of entity, 
class of populace or group and the basis of this protection is some material benefit for the so- 
called defenders. 

In any organization, the discretion which is practiced by authorities operating within 
the system actually is defected one and it appears as deviance from the just political and judicial 
norms. Here the governing norms which they prefer the through the application of an abstract 
rules takes on a diverse trace. We can understand it through the ideology of Weber with the 
use of Aristotelian maxim which Aristotle gave in his book Nichomachean Ethics that “Treat 
like cases alike.” It means that two cases that fall under the same regulations must apply the 
rules similarly and if not will led to injustice. Here the choices of justice-givers regarding the 
application of same set of rules or norms are important part. 

Thomas Franck used the word coherency to show the bindingness of justice given to 
authorities with same set of rules in departing justice in like cases in his book Fairness in 
International Law and Institutions. According to him, the rules to have coherency and 
coherency must be in the application of same norms or rules by the justice giver. And if there 
is no coherency in the application of same rules or deviation from those set of rules in any of 
the case in their application, then definitely it will lead selective justice. Justice givers must be 
bind by the coherent rules and must apply it uniformly in like cases.*° 

For defining selective justice, we may consider the theory of Bentham of ‘maximum 
happiness of the maximum people’. This theory advocated the laws made by and for majority. 
This theory recognized only those laws which are favorable to majority and discard those which 
are opposed to majority. Utilitarianism is a form of consequentialism as it rests on the initiative 
that it is the consequences or results of actions, laws, policies, etc. that establish whether they 
are good or bad, right or wrong in context of majority. This theory can be defined as point of 
origin of selective justice. 

We may take into consideration the approach of John Rawls and Dworkin to conclude 
that Selective justice is denial of Justice as fairness. Rawls states that Justice is the first virtue 
of social institutions.*° He states that in a just society the liberties of equal citizenship are taken 
as settled; the rights secured by justice are not subject to political bargaining or to the calculus 


44 Johnson, Ben and Jordan, Richard, Should Like Cases Be Decided Alike?: A Formal Analysis of Four 
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46John Rawls, A Theory of Justice 3 (H.U.P., 1971). 
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of social interests. He talks about well-ordered society where it is not only designed to advance 
the good of its members but when it is also effectively regulated by a public conception of 
justice. That is everyone accepts and knows that the others accept the same principles of justice, 
and the basic social institutions generally satisfy and are generally known to satisfy these 
principles.*’ He also asserts that for Justice as Fairness, the legislatures have to enact the law 
as previously agreed upon and the government has to execute the same on that very principle. 
Those very principles are given in the constitution and government cannot go beyond it by 
camouflage. Otherwise, it may lead to selective justice. He gave institutional theory of Justice. 
Society consists of social institutions and individuals. Rules for social institutions cannot be 
applied to individuals in society. They must not be confused with their application on 
individuals that too in particular circumstances. He said justice is primary in basic structure of 
society. In society, there are institutions to provide the justice. Whether an institution belongs 
to basic structure of the society or not, two criteria are given as as follows- 

1. Whether it is having any role in distribution of Fundamental rights and duties and advantage 
of social corporation or not. 

2. Whether it provide any equality of opportunity or not. 

In India, the institution which are the agencies and which citizen of India are having 
right to access can be considered as social institutions and other institutions as well which are 
in existence in any society. We can include laws, norms, and customs of Indian society. Other 
institutions are the agencies of governments as they play active role in distribution of 
fundamental rights and duties and dispensing the advantages to the society at large. So, it is 
their duty to dispense the justice. 

As opposite to the selective justice or pseudo justice in which there is discrimination in 
dispensing justice despite being same rule and same circumstance, the essence of justice is that 
the same rules should apply to all even in administrating justice. The wrongness of the act 
should be defined in terms of the act and not in terms of who does it. The application of the 
rules must be defined independently of the circumstances of those to whom the rules are 
intended to apply. Yet it is of the essence of the concept of social justice too that we must know 
who a person is before we can determine what rules to apply to him. *° So, selective justice can 
be defined as “anti-thesis of impartial justice”. Robert Tucker states that “The idea of justice 
connotes a rightful balance in a situation where two or more parties or principles are in 
conflict.”*? According to Benn and Peters, “To act justly, then, is to treat all men alike except 
where there are relevant differences between them.”°? 

Dworkin too asserts that “Justice as fairness rests on the assumption of natural right of 
all men and women to equality of concern and respect, a right they possess not by virtue of 
birth or characteristic or merit or excellence but simply as human beings with capacity to make 
plans and give justice.°!” According to the concept of selective justice, justice is provided not 
equally but according to the discretion of the instrumentalities of the state. That’s why it can 
be called as politically biased justice. This happens at the time when legal and judicial 
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institutions are still fragile’ and the power rests in the Government. When the government 
rests with the unquestionable power, it led to despotic government, whose actions depends not 
on any principle or criteria but on its own discretion which it uses on its whim and caprices. 

As we know that India is a welfare State and to conduct its functions discretionary 
power is given to it through the Constitution via various statutes. If the discretionary power is 
not utilized properly, it may cause government anarchic as it is going to be now. This 
discretionary power paved the way for partiality which ultimately led to selective justice. The 
basis of selective justice is discretion. Actually law is equal for all and no one is above the law. 
So what is that which causes partial justice or selective justice is discretion? Once Kenneth 
Culp Davis writes in his so called book Discretionary Justice: A Preliminary Inquiry that 
“Where law ends, discretion begins, and the exercise of discretion may mean _ either 
beneficence or tyranny, either justice or injustice, either reasonableness or arbitrariness.””°? 
So, it is the discretionary power at prior basis which leads to selective justice. 

This view is also supported by Brian Berry. According to Brian Barry, Justice has to be 
impartial.~“If not, it will lead to elitist approach favouring few people at their own whim and 
caprices without carefully utilizing discretionary power. He tries to make understand using the 
approach of Neitzsche, that everyone want to utilize other person for his own benefit and 
because of it innocent persons suffers a lot. And such a person even not bother that some 
persons are suffering because of his acts. This led to selective justice*>. Brian talks about first 
order impartiality and second order impartiality. First order deals with impartial in actions and 
second order impartiality leads to impartiality on the basis of principles. First order impartiality 
is always at the trigger of the critics because it led to the selective justice as opposite to justice 
as fairness. Justice as fairness encompass in itself neither less nor much of impartiality of first 
order, otherwise it will led to serious blow on justice. 

Amartya Sen gave the glaring example of selective justice through the criticism of 
American Revolution by Mary Wollstonecraft*® who criticizes Edmund Burk who in his book 
Reflections on the Revolution in France praised the revolution that how this revolution can be 
praised which only protects the rights of non-slaves devoiding slaves of their rights as human. 
As human being justice is that have to be departed equally without any kind of discrimination. 
This is called the universal principle of rule of law.For Mary Wollstonecraft it is unsustainable 
to have a defense of the freedom of human beings that separates some people whose 
emancipations matter from others not to be included in that privileged category. For her, 
Selective inclusion on an arbitrary basis in that privileged category only whose interests is 
reckoned would be an idiom of sheer biasness.°’For Mary Wollstonecraft, Justice is one to 
which all have universal access without any kind of discrimination. Justice is not the legacy of 
any social institutions which can be given only to some favoured categorized people devoiding 


>*Marie Harf “In Support of Accountability and Justice in Georgia”, Bureau of European and Eurasian Affairs 
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rest. If any system does so, neglecting mandates of its supreme law, then such government will 
be called anarchic. 

Rule of Law is basic core of justice. If one cannot give justice equally on the same 
principle of rule of law. It is a sort of injustice to the society at large. If Rule of Law is not 
there, it gives way to selective justice. Because of selective justice, the basic pillars of the 
democratic government go on fragile as what is happening today in India. Providing justice 
includes the ways of how to reduce injustice and advance justice, rather than aiming only at 
the characterization of perfectly just societies which is an exercise that is such a dominant 
feature of many theories of justice in political philosophy today>*. At this stage, the right to be 
tried by an independent impartial tribunal*’which is established by law; public trust in the 
criminal justice system; the right to a public hearing™; the right to be presumed innocent°!; the 
right not to incriminate oneself and the right to remain silent®; the right to liberty®; right to 
equality™; the right to a trial within a reasonable time; the right to call and examine 
witnesses; the right to a reasoned judgement®’; the right to a counsel®*; and witness 
protection®? become meaningless. These are just like the only statements in the law books. 

Setting aside all these constitutional rights of people, for the end of providing justice 
what the Government is doing? It makes the selected decisions first and later on, it perverted 
the fact to suit the decision which is against the normal standard of decision-making. And this 
decision-making is based on partial truth because investigators are working under the influence 
of government and does not put the actual condition by under shadowing the real evidences 
and hence rendered the adverse decision which gives birth to selective justice. For providing 
justice, the review and judgement should be handled by the independent investigator. But what 
the actual picture is, all instrumentalities are working under the influence of despotic 
government which ensures that “selective justice” is to overcome.” 

RULE OF LAW- 

According to Dicey, countries which are accepting the concept of rule of law are 
guaranteeing the equality before the law what he called it as rule of Law in England. According 
to it no one is above the law of land and everyone is to be regulated by the same law whatever 
is his rank subject to the jurisdiction of court. Our Constitutional draftsmen accepted its value 
and gave the high place to this principle in article 14 our constitution which says that the state 
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shall not deny to any person equality before the law and equal protection of laws within the 
territory of India. In one important case,’! it was marked by the Supreme Court of India that 
rule of law requires that no one shall be subjected to harsh, uncivilized or discriminatory 
treatment even if the object is the securing of the paramount exigencies of law and order. 
However, Indian Constitution permits the concept of selective justice but only as much as it 
fulfills the social purpose that is if it is for the benefit of the society at large, then it can be 
permitted. 

Article 14 as regarding collectivism is genus of which 15 and 16 on the basis of 
permissible bifurcations are species which talks about permissible limits of selective justice. 
Selective justice’ is permitted according to the limits as provided in article 15 and 16 of the 
Constitution. Beside this, special protection is provided to the women, children and minorities. 
But now the concept of the reservation is going to be futile on the basis of religion, race, caste 
and this reservation must be based on economical backwardness only. Indian Constitution talks 
of justice on the basis of equality. It talks about the total absence of arbitrary power that is Rule 
of Law. All equals to be treated equally. In other words, it can be said that like should be treated 
alike and unlike to be treated unlike’. It means it permits the classification but this 
classification must be reasonable. This concept of reasonable classification is given in the 
various leading Supreme Court judgments.” 

Today, the limit of 50 percent reservation as given in the Mandal case,” has crossed its 
limits and now the people from the general category deprived of their right of equal opportunity 
in government service despite of more eligibility than the reserved. But unfortunately, our 
government has given again 10 years advancement in the scheme of reservation. This is the 
serious blow on the concept of justice because people from general category are much eligible 
than the reserved but are unable to get the employment simply because of the politically driven 
selective justice. 

RELIGION, CASTE AND RACE LED SELECTIVE JUSTICE- 

We know that the thing which deeply affects the person is the religion. The people who 
run the government also not spared from the influence of religion. It means they also follow 
the government and as the person it is their fundamental right. But at the same time, it is to 
keep in mind that the general people also have the right to profess and practice religion.” It is 
provided to the people through the Constitution and this comes in the basic structure of the 
Constitution and any law in the derogation of this basic structure is void. If the government 
passes any law which discriminates on the basis of religion it shall be declared null and void. 
India is a democratic, secular and republic country in which government has no power to 
discriminate on the basis of religion as per the Constitution of India, all religions are equal. 
Government cannot intermingle the religious power with the legal power. 

But as now a day what we are seeing, the secular government now is on the way to be 
the spiritual power which has no place in the secular India. We see that this government is 
passing laws one by one which discriminate against particular is to hurt the religious sentiments 
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of one community. Not only this, it is passing the law which is discriminatory to one community 
at par to other communities. Not only this, the year 2019-2020 brought the true face of the 
government that it is not secular in its policies. Recent brutal attacks on the people of one 
community by the goons and by the police and large arrests of those people and leaving goons 
which belong to other community without making them to face the charge is showing that 
government is now provide the justice on the basis of religion. There is accusation against the 
government that it all is happening with the silent permission of the government. 

Beside these all, religious minorities in India are occasionally threatened, intimidated, 
harassed, sexually assaulted, and attacked by their neighbors, in both small-scale, isolated 
incidents and in the context of large-scale riots. While the perpetrators of these incidents are 
not state actors, generally speaking, they do in many cases enjoy the explicit or implicit support 
of local or even national law enforcement and political officials’°. Even the officials support 
the wrongdoer by suppressing the sufferers which ultimate result in disgust injustice. 
CONCLUSION- 

Conclusively, we can say that the concept of selective justice shows the abhorrent 
negative face than the positive one. It shook the very foundations of law, order and justice. If 
this concept exceeded the basic criteria of rights available to the people, it causes only 
destruction. So, it is must to reaffirm the basic norms of justice so that the people must be 
protected from injustice because anyhow the concept of the selective justice causes the injustice 
to those whose rights are violated. So, law and order is to be maintained in the firmed way and 
which is to be strictly followed so that there must not be loopholes so that the needy must not 
be left unjustly. But it is the responsibility of the government to maintain and to enforce such 
law and order without any discrimination on any of the ground as mentioned in our constitution 
which endangers the sense of humanity. And it is the duty of the parliament to pass such laws 
which fulfills the criteria of basic structure of the constitution and enthusiastic character of 
national solidarity and brotherhood must not be lost. 
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ABSTRACT 

This paper addresses the tribal education status in India. The promotion of tribal 
education needs a fresh thinking and renewed efforts in new direction. The current policy and 
administrative initiatives should focus on the improvement of quantity as well as quality 
aspects for tribal education. The tribal people in India have their own culture, and are 
conditioned by the eco- system. The Education is fundamental to all people in the Indian 
Democratic Republic. The reforms in this field are the need of the hour to cater the growing 
needs. The sole responsibility of providing education was only vested with the Government in 
the earlier period. Now the scenario has been drastically changed in accordance with the 
growing needs. The objective of the paper is to analyze the ST Student education enrolment in 
India. 

Key Words: Tribal, Education, Development 
Introduction 

India stands in terms of tribal population after Africa in the world. According to the 
2001 Indian Census, the population of the tribal communities in the country stands at 84.3 
million and accounts for 8.27 of the total population. There are about 689 scheduled tribes 
speaking about 105 languages and 225 speaking subsidiary languages. They have traditionally 
lived in about 15% of the nation’s geographical areas, mainly forests, hills, undulating 
inaccessible terrain in plateau areas, rich in natural resources. They have lived as isolates 
entities for centuries, largely untouched by the mainstream society. This isolation was largely 
responsible for their politico-socio -economic backwardness. 

The promotion of tribal education needs a fresh thinking and renewed efforts in new 
direction. The current policy and administrative initiatives should focus on the improvement 
of quantity as well as quality aspects for tribal education. The tribal people in India have their 
own culture, and are conditioned by the eco- system. Normal development process has by 
passed the tribal communities. Hence the government has been implementing special schemes 
for their upliftment. Education is a key to sustainable development. For peace and stability 
within and among countries, and effective participation in the economy of the 21‘ century 
education is an indispensable means for which is witnessing rapid globalization. While 
traditionally “Education”. 

Has meant children in schools, it is equally important to address the learning needs of 
adults. Combining these two components of the learning continuum, most countries around 
the world have enlarged the scope of educational planning to include basic education and adult 
literacy under the rubric of “Education of All”. 

As per the article 21A and 93" Constitutional Amendments 2009 in India, education 
has become a fundamental right. This article clearly spells out the responsibility of the state to 
the extent of providing free and compulsory education to all the children from the age of 6 to 
14 years. Government is committed to achieve total literacy to all by 2015 and in this direction 
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initiated several schemes for both quantitative and qualitative improvement. Education has a 
pivotal role to guide and induce the person to the process of self realization. An educated person 
carries autonomous and authentic ideas and not one who has been conditioned or indoctrinated. 
Education is direction but in a fashion that does not estrange or alienate one but puts one on to 
the path of meaningful learning and realizing. 

Educational developments definitely promote the prosperity of the society and 
contribute positively to gross domestic product and create employment opportunity. It has a 
positive effect on reduction of poverty, population growth, crime rate and better health 
condition. 

To mitigating the contemporary problems of developing countries particularly in India, 
for the efficient utilization of human resources, education continues to be a neglected part of 
planning of India. To attract the down trodden such as SCs/STs, minorities communities and 
women, it is essential to allocate more funds for the establishment, expansion and strengthening 
of educational facilities like appointment of teachers, infrastructure, equipment, drinking water, 
sanitation, compound wall, play ground, library etc. Which are available to the rural masses. 
The existing edge of challenge is in rural schools, more than a century ago, Jyothi Rao Phule 
wrote in his moving appeal to the hunter commission (1984) that conditions in rural schools 
were terrible. Government of India quantitatively forced a target of investing 6 per cent of 
national income on education on the recommendation of the Education Commission (1966) 
and the Kothari Commission also suggested that a higher (more than 6 per cent) investment 
would need to the allocated on education in India (1986). But the goal remains elusive even 
today. This is one of the glaring promises that continue to remain a goal repeatedly postponed, 
unfulfilled and often reiterated. The present UPA Government in its Common Minimum 
Programme (CMP) has laid greatest emphasis on the development of social sectors to achieve 
a higher economic growth along with social justice and particularly decided to incur more on 
education and it has to be done in a phased manner. 

Review of literature 

A.B. Ota and R.P. Mohanty (2009) have conducted study on the education is 
considered of the backbone of the development both of the individual household and societal 
levels. But educating the tribal child has been a challenging factor for the administration, 
because of a number of inherent ‘pull’, ‘push’ and “‘pull-push’ factors that are related to various 
socio-cultural, economic ecological administrative and other related factors this volume has 
tried to find out all these at the field level and to critically analyses the ongoing schemes and 
programmes, it finds some measures to tackle the problems backed up by some grassroots level 
realities and cherishes as to how the tribal’s could wake up and send their daughters to school 
spontaneously. This study is a comparative one which has not only tried focus the situation of 
education among the ST girls of the inter-departmental level between the schools run by the 
ST and SC development department (SSD), School and Mass Education Department (SME), 
but it has also focused the problems at the intra-department level taking the ST girls Vs ST 
boys and ST girls VS Non-ST girls is to major units comparison. The study provides a rich 
theoretical base apart from a detailed discussion or the development of national system of 
education. The step has been taken towards improving the literacy among the women in 
general and Tribal women in particular their present state of education status as compared to 
their Non-ST counter parts. The perception on modern education of attitude of parents towards 
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educating girl children is a very vital aspect. These aspects are dealt with special reference to 
some social situations in gender perspective. The study has focused on enrolment, absenteeism, 
retention dropout and academic performance comparatively among the ST girl students 
studying in schools of the concerned two departments. Moreover, it also discusses about the 
causes of dropout, non-enrolment and absenteeism among the concerned students thus the 
result though based on the micro level field realities, it has macro implications in the Indian 
context and as such it will be very useful for the policy makers, planners, administrators, 
academicians, researchers, students civil societies and all those who are interested in the 
educational problems among the STs especially the ST girl child. 

Husain, M. (2009) discussed important issues for tribal development based on three 
(health, education and income) determinants of development. Very serious efforts are needed 
for future development and welfare of tribals. There are number of areas in which has to focus 
for their development in general. Has also highlighted that the author equal focus to all weaker 
sections of society in because, general, and tribes in particular, they constitute more than eight 
percent of nation population but 40 percent of displaced persons due to developmental projects 
without any rehabilitation programs. 

Objectives 

To examine the status of education development for tribal peoples 
Methodology 

The methodology adopted in the study is historical and analytical. The present study is 
based on the secondary data, collected from various records, reports & studies published in 
Magazine, research reports of Government officials and other organizations & Web portals. 
Result and Discussion 

Expenditure on education, training and research can contribute to the productivity by 
raising the quality of the workforce, and these outlays yield a counting return in the future. If 
this expenditure is considered as expenditure on capital then the proportion of capital formation 
in national income in the rich countries would be much higher. But since poor countries do 
not make huge investments in the formation of human capital, this broad interpretation of 
capital would not increase significantly in proportion to their national income spent on capital 
formation. While investment on human resources has been witnessing a high growth in 
advanced countries, the negligible amount of human investment in under developed countries 
has done little to extend the capacity of the people to meet the challenges of accelerated 
development. The characteristic of “economic backwardness” is still manifest in several ways 
like low labour efficiency, factor immobility, and limited specialization in occupations and in 
trade, a deficient supply of entrepreneurship, and customary values and traditional social 
institutions that minimize the incentives for economic change. 

Table No:1 Public Expenditure per Student and Other Countries 

S.No. | Country GDP Per Capita | Public Expenditure per Student 
Primary | Secondary Tertiary 
Education | Education Education 


1. Pakistan 420 na na na 

2. India 460 ( 23.01 92.50 
3: Indonesia 690 See 8.7 12.20 
4. China 890 6.1 12.1 85.80 
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5. Russia 1750 na 20.5 15.80 
6. Thailand 1940 12.5 12.8 38.20 
I South Korea 2820 14.0 17.9 Lol 

8. Brazil 3070 12.5 12.6 72.80 
9. Malaysia 3330 11,2 19.9 86.10 
10; Mexico 5530 11.7 13.8 45.20 


Source: Gopalji and Suman Bhakri, Statistical data on Indian Economy, Texmann Allied 
Services, 2005, New Delhi, Pp.189. 

Table no 1 show per student expenditure pattern for primary, secondary and tertiary 
education in selected countries. In India, the expenditure composition is skewed towards 
secondary and tertiary education. At the primary level, per student public expenditure is 7.2 
dollars which increases to 23.01 dollars and 92.5 dollars at the secondary and tertiary levels. 
The picture is different in case of South Korea. The per student public expenditure goes on 
diminishing from 14 dollars at the primary level to 17.9 dollars and 7.37 dollars at the 
secondary and tertiary levels respectively. Tertiary education is expansive. Keeping in view 
the GDP level of India, more private investment should be encouraged in the higher education 
level and more public investment should be made for primary and secondary education. This 
will help to strengthen the human resource base and needs of the knowledge economy. 

Table: 2 Percentage Enrolment of ST students to all categories 


Year Primary Upper primary Secondary 
1995-1996 8.8 6.1 4.9 
1996-1997 9.2 6.3 4.9 
1998-1999 9.6 6.7 5.1 
1999-2000 9.4 6.9 5.0 
2000-2001 9.7 (ey 5.4 
2002-2003 9.7 6.9 5.4 
2003-2004 9.8 12 5.6 
2004-2005 10.5 8.1 5.6 
2005-2006 10.6 8.1 5.6 
2006-2007 10.8 8) 6.1 
2007-2008 10.8 8.2 6.3 


Source: Selected Educational Statistics, M/HRD, 2005-2006 

This table no: 2 show that the percentage of enrolment of ST students for all categories. 
Compared to three categories like Primary, Upper primary and secondary education, Primary 
enrolment shows higher percentage from 1995-2008. But the other categories like Upper 
Primary and Secondary education the enrolment percentage has increased during these years. 
Table: 3 States Wise Gross Enrolment Ratio (GER)- ST, Total 2010-2011 


S. States/UTs | ST Students 


No. 


Classes I-X (6-15 years) Classes XI-XII (16-17 yrs) 
Boys Girls Total Boys Girls Total 
1 Andhra 104 105.8 104. 60.4 46.1 53.5 
Pradesh 
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2 Arunachal 153.7 145.6 149.7 55.0 49.6 52:3 
Pradesh 

3 Assam 87.4 85.9 86.7 18.6 12.6 1535 

4 Bihar 124.4 92.3 109.0 333 19.3 26.6 

5 Chhattisgar | 95.6 90.0 92.8 32.6 24.7 28.6 
h 

6 Goa* 16264.6 | 12120.5 13985.7 | 5908.7 8813.5 7091.4 

7 Gujarat 98.1 98.5 98.3 33:2 29.5 31.4 

8 Haryana* - - - - - - 

9 Himachal 146.0 144.4 145.2 116.4 101.6 108.9 
Pradesh 

10 Jammu & | 73.8 68.4 fale: 24.7 18.1 217. 
Kashmir 

11 Jharkhand 1B spe, 112.4 114.0 11.1 9.1 10.1 

{2 Karnataka | 99.9 OF 98.5 38.9 SH2 38.1 

13 Kerala 130.8 1279 129.4 24.7 18.1 21.7 

14 Madhya 119.4 119.1 119.3 35.6 222 28.7 
Pradesh 

15 Maharashtr | 104.6 98.9 101.9 51.2 41.2 46.3 
a 

16 Manipur 133.1 117.2 125.3 16.5 14.1 153 

17 Meghalaya | 128.4 133.5 130.7 10.3 12.8 11:5 

18 Mizoram 141.0 133.5 1373 42.0 40.7 41.3 

19 Nagaland 74.3 73.4 73.9 18.9 175 17.9 

20 Orissa 100.3 101.0 100.6 20.1 14.2 172 

21 Punjab - - - - - - 

22 Rajasthan 108.4 95.8 102.4 28.7 18.9 23.9 

23 Sikkim V2 191.4 184.4 46.7 52.8 49.9 

24 Tamil Nadu | 138.0 140.6 139.3 44.0 te | 47.3 

25 Tripura 116.5 112.2 114.4 23.2 17.1 20.2 

26 Uttar 832.1 Tie 90 793.5 485.0 306.3 395.0 
Pradesh 

27 Uttarakhad | 134.4 1313 132.9 70.9 68.1 69.5 

28 West 105.2 108.2 106.7 35.6 24.4 30.1 
Bengal 

29 A&N 76.7 75.6 76.2 50.7 59.6 55.0 
Islands 

30 Chandigarh | - - - - - - 
ES 

31 D&N 86.8 88.2 87.4 31.9 20.5 26.4 
Haveli 

32 Daman 67.9 735 70.4 25.6 39.7. SAT 
&Diu 
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33 Delhi - - - - - - 
34 Lakshadwe | 76.8 83.5 80.1 76.3 84.4 80.3 
ep 
=) Puducherry | - - 2 : . : 
ok 
All India 108.2 105.3 106.8 B2d 24.8 28.8 


Source: Statistics of School Education 2010-2011. 
The above table shows that the States -Wise Gross Enrolment Ratio (GER) for ST in 
India during the period 2010-2011. For boys and girls, in total for all India, the Gross Enrolment 
Ratio of boys shows high compared to girls in all classes from I to XII standards but, when 
analyzing state wise data. From I standard to X standard, Meghalaya, Sikkim, Tamil Nadu, 
West Bengal, D &N Haveli, Daman &Diu, Lakshadweep shows high girls Gross Enrolment 
Ratio compared with boys. When analyzing the Gross Enrolment Ratio for XI and XII 
standard, Goa, Meghalaya, Sikkim, Tamil Nadu, A&N Islands, Daman &Diu, Lakshadweep 
shows high girls enrolment ratio. 
Conclusion 
The result and discussion of this paper shows that primary enrolment of the ST student 
increased at higher level compared to other categories like upper primary and secondary 
education. But from 1995-2008 percentage of enrolment has increased in all categories. Boys 
Gross Enrolment Ratio is high in India compared to girls, Gross Enrolment Ratio, but some 
states shows high girls’ Gross Enrolment Ratio. In the modern competitive world the 
Government alone can’t spend towards quality of education. For increasing tribal education 
level, the quality in education the combined efforts of Government are needed. The investment 
in education by the private sector should be monitored by the Government otherwise too many 
poor students in India may not get an opportunity for Education-The Fundamental Right. 
Reference: 
1. Government of India Five Year Plan: First and Tenth Five year plan, New Delhi. 
2. Sujatha (1999) “Education Development among the Tribal, Study Sub-Plan Areas in 
Andhra Pradesh, South Asian Publication, New Delhi. 
3. Banerji R (2000) “Poverty and Primary Schooling Field Studies, Economic and 
Political Weekly, Mumbai and Delhi. 
4. Hanushek, E.A,(2000) “Schooling Lobour force, quality and growth of national; The 
American Economic Review, 90/5, Pp.1184-1208 
5. A.B. Ota and R.P. Mohanty (2009) ‘Education of the Tribal Gril Child: Problems & 
Prospects; SCSTRT, CRPF Square, Bhubaneswar. 
6. Husain, M. (2009), “Promotion of Tribal Development: Issues and Suggestions” 
Kurukshetra, Vol-57, No.9, July, Pp.40-43. 
7. Selected Educational Statistics, M/HRD, 2005-2006 
8. Statistics of School Education 2010-2011. 
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ABSTRACT 

India is a diverse country which not only has varied traditions and food habits but also 
in its approach towards maintaining society. The approach towards protection of environment 
also is drastically different due to many reasons such as geographical conditions etc., 
particularly in South India the problem of water scarcity is noted to have been very significant 
in many areas and the Mountain areas are more in numbers as well. To combat this the laws 
were modulated in a manner so as to incorporate a different lifestyle to suit such conditions. 
The laws we have now may have come up very recently taking its inspiration from various 
international conventions and protocols, but there is much more to learn from the historical 
point of view as well. The epigraphs plays an important role in understanding the laws 
pertaining to environment and the approach of the people in ancient India, as laws were not in 
a codified manner as we have it today. Especially the water and land management which is key 
to a prosperous kingdom and a healthy society has been dealt with in this paper. 
INTRODUCTION 

The significance of safeguarding the environment has grown at large and has lead to 
setting up of environmental laws to protect and preserve various aspects of environment, it has 
also gained international importance but the customary international environmental law does 
not state any specific law to safeguard the environment. It is still progressing, however, the 
urgent need to sustainable conservation of environment can be felt as the politicians have now 
started to include in their agendas to push for a sustainable environment. 

The politicians may have started only recently to assign such importance to laws 
relating to environmental protection but we cannot say the same for our society as I will be 
discussing in the paper as to how conservation and sustainable use of environment and natural 
resources have been embedded since long in our cultural ethos. There are currently six laws 
directly related to environment protection: 

The Environment (PROTECTION) Act, 1986; The Forest (CONSERVATION) Act, 
1980; Water (PREVENTION AND CONTROL OF POLLUTION), Act, 1974; The Wildlife 
Protection Act, 1972; Air (PREVENTION AND CONTROL OF POLLUTION) Act, 1981; The 
Indian Forest Act, 1927. 

But there are also laws which indirectly prevent the pollution of environment such as 
The National Green Tribunal Act, 2010 and The Hazardous Waste Management Regulations. 
It will be discussed how historically environment protection and conservation has been treated, 
particularly from 600-1200 A.D. We have to keep in mind that we did not have a system of 
maintaining law books like we have now, in South India, the laws could be derived largely 
from the orders of the monarch but there have seldom been findings of written orders or edicts 
as we were able to find in the Northern regions. In Northern side we have many law books 
which are very detailed; different sections for different categories of law such as in Manusmriti 
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the laws have been sectioned into 16 parts such as civil, criminal etc., But as for South India 
dependency is mainly upon inscriptions from the temples. 

The readers of Kalidasa’s Abhijnanasakuntala will be familiar with the scene where the 
King Dusyanta in pursuit of the deer is stopped on the following words “No, no Your Majesty! 
Don’t kill him, he’s a deer of the hermitage.” (bho bho rdjan asramamrgo ‘yam na hantavyo 
na hantavyah). It turned out that Dusyanta, without realizing, had come close to the asrama 
(Johannes Bronkhorst, 11-16). Not only there were restrictions on over usage of resources but 
even the King had to follow certain rules and not hunt down the animals belonging to the area 
of the hermitage, which maintains balance in nature. 

When King Dusyanta later enters the Asrama on invitation the description he gives of 
what he comes across gives us a clear view of the protection enjoyed by the animals. beautiful 
description from Abhijfanasakuntala in translation of Michael Coulson shows the clear 
advantage the deer of the hermitage enjoyed to not be scared of any footsteps approaching 
towards them and therefore the unaltered pace of the deer, and sightings of wild rice dropped 
beneath the trees in the asrama was supposedly dropped by parrots, the evidence of animals 
enjoying safety within those boundaries is evidently seen from the above description. It shows 
us the depth of care and importance assigned to the laws which were made in advantage of the 
animals of the asrama. 

WATER MANAGEMENT 

Water management has played an important role in any ruler’s reign, those who have 
established a successful water management system have experienced a prosperous kingdom 
during their rule. Water management have been given special importance especially in 
Southern part of India as there are very less natural perennial streams. One such prosperous 
kingdom was of Chola Empire who at the very outset of their rule recognized the role of 
alternatives for natural water bodies and assigned much manpower to construction and 
maintenance of artificial water bodies which in turn also led to enhancement of their economy. 
“The Chola-Varidhi of Sholingur, the Kaliyaneri near Anaimalai near Madurai, the 
Kallinangaikulam at Solapuram, the Vairamegatadagam of Uttaramerur, the “big tank’ of Bahur 
and the Rajendra Solapperiya eri at punganur” (K.A.Nilakanta Sastri. The Colas, P.583) are 
some of the examples of water tanks established by the Chola Empire. 

Similarly we now have man-made water resources such as canals, tube wells and dams, 
lakes, ponds and springs. In India now we have some guidelines for management of water 
resources such as Ministry of Water Resources 2009, which provides guidelines for repair, 
restoration of water bodies by external assistance and domestic support. 

The Main document for Water management we have right now is Water (Prevention and 
Control of Pollution) Act, 1974: 

This Act provides a detailed description of the formation of central board and the state 
boards and follows with terms and conditions of the members of the respective boards and also 
conditions for their disqualifications. However, the main drawback of this Act is that it does 
speak anything about groundwater management policies (Rebeca Furtado, Existing India Law, 
ipleaders.in). 

Given below is an image of the patterns of the canals which was peculiar to the 
Brahmaeya villages and not found in normal villages: 
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This division was made possible by the formation of the major east-west and north-south 
canals so that they are perpendicular to each other and the lay of the kanndru or sub-canals 
parallel to east-west canals. (Y. Subbaraylu, P.4) 

LAND MANAGEMENT 

The Environmental (PROTECTION) Act, 1986 provides general guidelines and powers 
to the state and center to issue orders for the protection of the environment. The Indian Forest 
Act 1927 talks about conservation of forests and its ownership. The object as given n the Act 
is as follows, “An Act to consolidate the law relating to forests, the transit of forest-produce 
and the duty leviable on timber and other forest-produce.”(Universal, Bare Act) It has 86 
sections divided into XIII chapters. Section10 of the Act deals with shifting cultivation land 
practice. The practice is not wholly permitted and permission is to be taken for such practice 
where such claim is made. Shifting cultivation means, “Shifting agriculture is a system 
of cultivation in which a plot of land is cleared and cultivated for a short period of time, then 
abandoned and allowed to revert to producing its normal vegetation while the cultivator moves 
on to another plot”(OECD). Although this is the only section which provides evidence as to the 
existence such farming technique which also allows the land to recuperate we can trace the 
importance of reclamation of land to the beginning of 10™ century onwards down to the end of 
13" century. 

Land management was another important aspect of the environmental protection under 
the Chola regime, much care was for reclamation of land . n the time of Kulottunga I, the 
inscriptions refer that there were barren lands which were lying that way for nearly 100 years 
and steps were taken to reclaim them. A large number of inscriptions right from the beginning 
of Kulottunga-I91075 CE) down to the last phase of his reign(1120 CE) tells us about the 
different ways he adopted for such reclamation especially in the area of Srirangam belonging 
to Sriranganatha Swami Temple. He meticulously devised many plans, first he sold the barren 
or damaged land in plots (1 veli equals to nearly 5 acres of land) to rich and influential people 
of the society at a cheap price and that price collected from such sale was deposited into the 
Temple treasury thus forming one of the ways of collecting funds for Temple for later usage, 
all the buyers being rich, such lands served only the purpose of charity for them. The lands, 
therefore, were donated by them back to the temple. Secondly, these buyers employed laborers 
to convert the land into temple flower gardens (nanda vanam). The flowers cultivated, in return 
went to the temples in form of garlands serving holy purposes to the same temple. This also 
resulted in giving employment to people additionally to not just barren lands getting turned 
into cultivated lands besides also serving as a source of fund to the temple.Similarly another 
waste land situated in Thiruvorriyur (presently situated in Chennai), to reclaim it the tax 
(Kudimai) on the land was completely waived (S.I.I., Vol.IV, 555 
CONCLUSION 

Environmental conservation and protection overall plays an important role in 
development of the economy of a country and if there is to be more upliftment then the 
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contribution of bio-diversity cannot be ignored. The paper has dealt with Water and Land aspect 
of the environment, when we look at the present laws it provides broad guidelines as to water 
and land management and prevention of pollution but it fails to go into detail of the mechanisms 
leading to a sustainable use of these two. Although there is an Act devoted solely to the 
prevention and control of pollution of Water but the Act is silent on constitution of committee 
for the maintenance of artificial water bodies and on rainwater harvesting. As much as water is 
important to maintain balance, land is equally important especially in a country like India where 
agriculture is the main occupation. In this regard there are many laws for providing guidance 
to tax systems for agricultural land and residential land and intricacies of the committees to 
handle the same are given but there is very less talks about reclamation of non fertile lands or 
barren lands. Even after all these laws we can see that there is a lack in the implementation 
mechanism because of rampant poachers and continuous deforestation leading to increase in 
air pollution.. 
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